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ANNOTATION TO ARTICLE 65
LIMITS OF JUDICIAL REVIEW

. . *
Ismail Wisham

[2013] 1 MLR 5
INTRODUCTION
0OAnyone whose rights or freedoms, as
ben infringed or denied may apply to

On the surface, Article 65 of the Maldivian Constitution lets the fair reader draw
the conclusion that the country houses or accommodates, at least theoretically, an
encouraging judicial review process. Conventional wisdom has it that judicial
review is that of certain legal actions, i.e. acts of the State' and Acts of
Parliament. Ideally this is necessary in a system of constitutional government
premised upon popular sovereignty because the government acts as the agent of
the people and is supposed to exercise power consistent with the terms and
conditions imposed by the people in the form of a constitution. What is right and
certain here is that in the Maldives, with the cumulative reading of Articles 43,
65, 68, 69 and more specifically, Article 143(b)?, judicial review is not only
possible but serves as a safeguard offered to the people against any wrong doings
or encroachments of either their government or the law makers.

More recently the limitation of judicial review is an argument that had come into
the public light in the Maldives. On 12 December 2012, the Supreme Court issued

" LL.B (Hons) (ITUM), MCL (ITUM) Attorney at Law, Suood & Anwar LLP (Maldives).

! More thoroughly explained under Article 43 of the Constitution.

2 “In any matter before them, all courts have jurisdiction to determine matters concerning the interpretation
and application of aSealspArickeid4dohenfdéebiediCngsai tah
matter within itgurisdiction, a court (a) may declare that any statute, regulation or part thereof, order,

decision or action of any person or body performing a public function that is inconsistent with the Constitution
is invalid to the extent of the inconsistencyo
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stay orders upon the People’s Majlis requiring that no further action be taken in
the matters of the dismissal of the President of the Civil Service Commission as
well as on matter of the No-Confidence Motions for the President and Cabinet
Ministers being administered through secret ballot. Both of these issues were
products of resolutions of Parliament passed at the floor. The President of the
Civil Service Commission had filed suit to annul Parliamentary proceedings
wherein he had been removed from office following a sexual harassment scandal.
Political parties aligned with the Government challenged the decision when the
Parliament’s floor passed by majority that all No-Confidence Motions for the
President and Cabinet Ministers are to be, from then on, effected through secret
ballots. Subsequently in January 2013, Malaysian Nexbis Ltd. had filed suit at the
Civil Court to nullify a Resolution passed at the floor of the Majlis that
recommended to the Government to put an end to the Concession Agreement
regarding the Maldives Immigration Border Control System (MIBCS).

Prominent lawyers such as Hon. Mohamed Nasheed, Member of Parliament had
out rightly criticized these orders on the premise that it is insulting on the
separation of powers doctrine and powers of exclusive cognizarsgecially where
an Act or decision of Parliament is concerned®. The problem starts with Article
88(b), which reads, 0unl ess ot herwise specifie
proceedings in the Peopl eds M4 ]déallyshis
may seem that Parliamentary proceedings cannot be weighed judicially.
However, in the Supreme Court case of Hanim v Statk the Justices decided that
section 53 of the Civil Service Act 2010°, which restricted all civil servants right to
political association and activity, was ultra viresthe constitution. The Justice’s
arguments started off with the principle of constitutional supremaayver
parliamentary supremadasically opening the door for any and all decisions of
even the Parliament to be taken into scrutiny. Ideally then at the end, the
principle applicable now is that in face of Article 65, with collaborative efforts
contributed by Articles 68 and 69, no matter is unjusticiable in a Maldivian
Court. Alternatively though, Nasheed maintains the interpretation that unless the
Constitution specifically talks of the Court’s ability to scrutinize the Majlis®, the

3 Hon. Nasheed’s blog in local script, last accessed on December 28, 2012, at
http://www.mnasheed.com/2012/12/

409 SCA 2009

5 Act 5/2007

6 An argument neccesarily relevant in detail under a discussion focusing on Article 88(b).

d in
shal
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Courts cannot entertain any application on the same grounds. Example he draws
from provisions such as Article 74" and Article 1138,

Perhaps a more legally plausible explanation is that while Article 65 does grant all
persons the opportunity to refer any matter wherein his fundamental right is
infringed to a Court of law, Article 16 requires all restrictions on this right (or any
other right under the fundamental liberties chapter) to be unenforceable unless
allowed through specific legislations of Parliament. And even then, the Courts
have the power to judicially measure the Act of Parliament under Article 16 as
established in cases such as Hanim. Ha n i aas slso upheld the limits of the
Court’s powers in nullifying Acts of Parliament mentioned under Article 16(b),
which are considerations upon:

the nature and character of the right or freedom,;

the purpose and importance of limiting;

the extent and manner of limiting;

the relationship between the limitation and its importance;

the extent to which the objective for which the right or freedom has
been limited could have been achieved by limiting the right or
freedom to a lesser degree;

6. the extent to which the right or freedom must be limited in order to
protect the tenets of Islam, where the right or freedom has been
limited pursuant to article (b).

Gk Wb =

To consider the attitude adopted by the local Supreme Court, let us start with the
case of Mohamed Nasheed & Ors v Statkere the Supreme Court of Maldives
had to decide whether the Majlis had contravened the constitution by announcing
its recess. This controversial recess was alleged to potentially derail all deadlines
proposed by the Constitution, especially in the transition chapter, which required
certain constitutional institutions to be set up and elections to be held within two
years of its ratification. The claimants argued that recess would certainly mean
that these deadlines would not be met and this was something the Majlis cannot

7 Any question concerning the qualifications or removal, or vacating of seats, of a member of the
People’s Majlis.

8 The qualification or disqualification, election, status, of a presidential candidate or running mate
or removal of the President by the People’s Majlis.

92009/SC-C/02. This case was seen as the first instance where the apex Court came head to head
with the People’s Majlis.
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do. On the procedural objections of the Attorney General on issue of the
justiciability of the issue, the unanimous Judgment established that:

ol t is within the general jurisdicti
matters on whether the actions of the executive isdmétsaréne

powers conferred by law and the Constitution; and as the summit
authority in establishing justice is the Supreme Court, the Court enjoys

full powers to determine whether the feats of the remaining limbs of the
State fall within the ambit oktprescription provided by law and the
Constitution. And the Supreme Court, being the apex Court in the
country, enjoys inherent jurisdiction in hearing constitutional matters,

which includes within such jurisdiction, complete powers in any measure

to stomactions of the State that will pitch the country into a legal void or

steer the State out of the constitutional system established or any such
maj or constitutional predicaments or

On the major issue of the Majlis decision to go for recess, the Court noted that;

ol t is clear that the decision for F
Majlis as the product of the preference and prerogative exercised by the
individual Members; it is also very clear that such a cause or reason is not

one which theonstitution allows as justification for the omission of the

Majlis in carrying out the prescribed work, by the prescribed time, in the
prescribed manner as stipulated under the Constitution of the Republic of

Mal di ves. 6

This Petition was filed by a group of influential and prominent lawyers (including

the earlier cited Hon. Nasheed), in application for an Order of the Supreme Court

against the People’s Majlis,too0uphol d the authority of th
that work is done on the necessatatien requisite in complying with the predetermined
deadlines for the specific elections; es
Majlis to make good such facilitation for conformity of the prescribed elections by the
deadlines fixeddre r t h e s almerestipgly,ahe Buprente ICdurt did very

little to actually revoke or nullify the decision for recess. In the end, the Supreme

Court just declared that “the Court hereby unanimously accepts that it is an obligation
falinguponth Peopl eds Majlis and alll ot her i n
general elections is held before the 15th day of February, 2009, as stipulated under Article
296(a) of the Constitution of the Republi
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Then we've the Supreme Court ruling of 2 December 2008' that declared the
legislatively created post of Judicial Administrator to be under the purview of the
Supreme Court. The Administrator was to hold his post at the pleasure of the
Judicial Service Commission as per s. 21(e) of the Judicial Service Commission
Act 2008. The Supreme Court decided that the portfolio was to be run under the
direct supervision of the Supreme Court as the Constitution declares the same to
be the apex judicial authority.

Similarly and more or less on the same grounds, we have the Supreme Court

ruling of 8 November 2010" that declared the legislatively assigned obligation

upon individual Judges to come out with decisions or opinions of all sitting

Judges when issuing a Judgment from a panel of more than one Judge. The

Supreme Court made reference to the ‘pr i nci p | e aml the ‘priacipie bfi ma c y ¢
const it intudidatlyarépéaling fections 6 (a) and 34 of the Courts Act

2010.

The more controversial ruling of the Supreme Court came in 15 March 2011,
when the Court abolished the legislatively created Judicial Council as well as the
Judicial Administration Department, or rather re-allocated the functions to be
under the domain of the Supreme Court. The Supreme Court systematically
abolished sections 81 to 88 of the Courts Act 2010, which talked of the Judicial
Council, as well as sections 90-94, which in turn talks of the functions and
mandate of the Judicial Administration Department. The Judicial Administration
Department carries with it the mandate of all administrative matters of the Courts
while the Judicial Council was entrusted with the enactment of all rules, policies
and procedures in furtherance to the Courts Act 2010. Both were declared as
annulled and both had been absorbed into the layers of the Supreme Court.

Much later and more recently, the Supreme Court issued a general writ on the 28
of November 2012'? ordering all state institutions and bodies to refrain from
doing anything, which may be contrary to the course of justice. This was
following the Parliament’s recommendation to dissolve a controversial island
Court while the matter was lodged at the Supreme Court by the Judicial Service
Commission, the creator of the Court. The Order specifically reminded its

122008/SC-RU/01
12010/SC-RU/01
1205/SC-SJ/2012
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subjects of the Supreme Court’s positive dutytoo pr ohi bi t any act th
to the independence of the Judiciary and the course of justice in general, as guardian of th
constitution and system of | aws in the co

Should the Parliament be given the space to breathe without interference from
Courts? Judicial review has long been characterized by constitutional scholars as
countemajoritarianand antidemocratit

A comparative analysis of the matter is important, especially taking into context

Article 16(a) which requires any restriction of a fundamental liberty to be to any

extent only O i f demonstrably justifiedThd n a 1
comparative study presented herein breaks the case law down to relevant groups,

namely those case which talk of (i) the poliical question doctringwose centered

around (ii) the constitutional theomrguments, and lastly, those which shed light

on the (iii) counter majoritariadifficulty.

With different jurisdictions establishing a process of some form of judicial review
within the last couple of decades, exclusive prerogatives of executives and
legislatures are being gradually windswept all over the world. It is the same in
case of our little country, especially in the recent decisions of the local apex
Court. This process has now evolved to also include prescriptive powers in
relation to morality and political thought. According to authors like Hirschl,
much like defensive medicitteat emerged from medical litigation and judicial
scrutiny of medical procedures, governments now resort to autclimitation, in
anticipation of eventual constitutional censure by the courts™.

EROSION OF THE POLITICAL QUESTION DOCTRINE?

Then there is the notion that an over active judicial review process is against the
political question doctrine. This doctrine says that courts should abstain from
resolving constitutional issues that are better left to other departments of

BLaw,DavidS.,0 A Theory of Judi ci aDeceRleen2® 2008and Judici al
Georgetown Law Journal, Vol. 97, p. 723, 2009.

“G.Vanberg, 0 Abstract Judicial Review, Legli9®m,laiive Bar (
of Theoretical Pol. 299. See Hirschl, Ran,0 Th e Judi c i aPblitics antl theoRise af Politithe g a

C o u rAnmsud Review of Political Science, Vol. 11, 2008
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government, mainly the national political branches'>. In the American case of

Baker v Car369 U.S. 186 (1962), the American Supreme Court pointed out that:

oProminent on the surface of any case held to involve a political question
is found a textually demonstrable constitutional commitment of the issue
to a coordinate political department; or a lack of judicially discoverable
andmanageable standards for resolving it; or the impossibility of deciding

without an initial policy determination of a kind clearly fgudioial

discretion; or the impossibility of a court's undertaking independent
resolution without expressing ladieafesspect due coordinate branches of
government; or an unusual need for unquestioning adherence to a political
decision already made; or the potentiality of embarrassment from
multifarious pronouncements by various departments on one question.”

Judicial intervention into foundational nationbuilding questions is common in
fragmented communities of deep ethnic, linguistic and religious cleavages'®. Since
its inception in 2008, the Supreme Court of Maldives may have exhibited several
instances where some may say that the politicalquestion doctrifes been eroded.
This doctrine suggests that there are explicitly political questions that warrant no
interference of any kind from the judiciary, recognizing it as prerogatives that fall
within the exclusive jurisdiction of the legislature and the executive.

Wiriters have argued that the involvement of the Judiciary into politics, or rather,
into questions that are fundamentally political, creates a deficit within the
politico-legal system. For instance, the Hungarian Constitutional Court in the
Bokros Casésgranted leave to hear the matter where the question was on the
emergency economic plan introduced by the government that controversially
suggested that a cut in the government expenditure on welfare benefits, health
care, pension and education. This plan was introduced with the rationale to work
towards reducing Hungary’s budget deficit and foreign debt. Hirschl argues that
the instance in Hungary was not only a direct intervention by the Judiciary into
national economic planning but also the decision led to the finance minister’s

S Choper, Jesse H.,“The Pol i tical Quest i ddukeDawdournal, ne :
Forthcoming; UC Berkeley Public Law Research Paper No. 757964

1o Recertification of the Constitution of the Regffidiath Africd996,1996 (4) SA 744 (C.C.): this
case is an example of an instance where the Court refused to accept national constitutional text
drafted by a representative constitution making body.

17 Decision 43/1995, 30" June 1995

Suggest
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resignation in 1996, and subsequently even the collapse of the government that
proposed it.

WHAT OF THE CONSTITUTIONAL THEORY?

Then there is of course the issue of the constitutional #ory Ever accelerating
reliance on courts and adjudicative means for articulating and dealing highly
contentious moral and political controversies is a serious threat to the
constitutional theory. This theory is the premise of constitutional law that focuses
on the underpinnings of constitutional government. Constitutional theory helps
us to understand apex or constitutional court decisions and lets us assess
constitutional arguments. Constitutional theory allows us to form the harmony
between the principles of constitutional law and the actualities of political reality.

Comparatively, in Canada this contention that judicial review is against
constitutional theory has been rejected®. The Court did so when the Federal
Government tried or argue that the question of the Government allowing the
Americans to test cruise missiles over Canadian territory was non-justiciable. In
the Russian case of Chechnyathe Russian Constitutional Court overruled
procedural objections and agreed to hear on the constitutionality of three Yeltsin
Decrees ordering military invasion of Chechnya®. The German Federal
Constitutional Court upheld the same idea in the Maastricht CaséVhere the
petition argued that creation of the European Union of the Maastricht Treaty
1992, implied a transfer of power on the supranational body, compromising the
authority placed on the national legislatures®.

This trend is evident all over the world. In the Canadian case of the Quebec
Successiofi998] 2 SCR 217 the Canadian courts heard on the political future
Quebec while similarly the Turkish Constitutional Court played a vital role in
prescribing the strict nature of Turkey’s political system by outlawing anti -

'8 In the case of Opeation Dismantle v The Qué&985] 1 SCR 441, the Court found that “if a case

raises the question of whether executive or legislative action violated the constitution, the question has to be
answered by the Courts, regardless of the political caitroversie

1 Hirscl, Ibid

2 Tbid.
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secularist political forces’. We may draw examples from Egypt® and Israel® as
well. The Israeli Court’s decision invoked the Ministry of the Interior to refuse
recognition of reform and conservative conversions to Judaism made abroad,
which in its own turn triggered a whole length of events subsequently between the
courts and the parties involved resulting penultimately the historic judicial
intervention of 2002%.

THE COUNTER MAJORITARIAN DIFFICULTY?

The American Congress is continually obliged to assess the constitutionality of its
legislative actions”. The Bush v Gowraga, widely embarrassed the US Supreme

Court which finally resulted in the court splitting into two bitterly opposed camps.

Many legal authors such as Sultany share this concern. Whenever the Courts
interfere with the mandate and function of the Parliament, it is seen as a Oozinter

maj or i t ar % Suitanydbrafid§ dasessucht ay Buckley v. Valed24 U.S. 1
(1976), as examples of when ‘the Court deployed constitutional rights to restrain the will
of contemporary popular majoritieso.

Numerous authors have warned against the idea of the '"countemajoritarian
difficulty” the tension between the democratic (or majoritarian) government and
judicial power”’. The ideas put forward by Robert Bork suggest that cases like the
recent Brown v Board of Educatibad created an example of the tyranny of the

2 Tbid, Hirschl. More dramatically Hirschl uses the instance of Quebec to describe the interference

by the Supreme Court of Canada as one that has bearingsondo ar guably the most fund
pertaining to the very beindanr ai son ddetre of the Canadian Conf e
2 Wassel v Minister of Educafidliq’ab [veil] case, No. 8 of the 17 judicial year) (18® May 1996)

B HC 264/87 Sepharadi Tora Guardians, Shas Movement v The Population R&yi@&D 723

2 HC 5070/95; The Conservative Movement Against the Religious Affairs

% Neal Kumar Katyal, 0 Legi sl at i ve Con s5DUKEWLiJd38&(R001);nt er pretat
Richard W. Murphy, 6 Separ ati on of Powers an®NDhleRENori zont al
1075 (2003).

% Sultany, N., “The State of Progressive Constitutional Theory: The Paradox of Constitutional Democracy

and the Project of Political Justificafidmv. Civil Rights- Civil Liberties L. Rev. (CR-CL), 47(2),

2012. See case of Lawrencdor Justice Scalia’s comments, ‘What Texas has chosen to do is well within

the range of traditional democratic action, and its hand should not be stayed through the invention of a brand
new oconstitutional rightathy @h@oaget that is i mp
Y Law, DavidS.,,“A Theory of Judi ci a(DecBntber20r2008)nd Judi ci al R
Georgetown Law Journal, V ol. 97, p. 723, 2009; San Diego Legal Studies Paper No. 08-013;

‘Washington U. School of Law Working Paper No. 08-10-03.
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minority, the antithesis of democracy®®. The works of John Ely, also shares the

same ideals that the Courts should only interfere in situations where democracy

itself is failing, or when the whole system is malfunctioning. The 6 ppercscope of

judicial interference in such matters should be restricted to procedural questions of
participatiaon and recognition

CONCLUSION: WE NEED JUDICIAL REVIEW?

The institutional framework for the involuntary judicializatiorof politics are nobly
(although confusingly) fostered necessarily by (1) adoption of a constitutional
catalogue of rights, and (2) establishment of judicial review, and (3) the expansion
of standing rights. Surprisingly though ,it is seen as a counter-effect on the noble
ideals of democracy and the separation of powers. It is also linked with social,
political and economic struggles, shaping a polity. More worryingly though and
regardless of its origins or causes, this arguable judicial activismwill cause a
democratic defigitore often than not.

The argument here is simple, that the people by the very definition of democracy
should be able to determine policy decisions that affect the polity as a whole.
Judges, at the end of the day, should not interfere in representative majority or
popular vote. These types of acts are arguably diffusive of political thought or
will, promoting a centralized set of values within possibly divergent national sub-
groups.

Alternatively though, countries have used the electoral arena as the gateway for
Fascist oppressive rules in the past. Author Samuel Issaachroff gives examples in
Germany and Italy at the turn of the last century.”” He also starts of the article
with citing the recent example of the Danish cartoons mocking the Islamic
Prophet as an instance of 6 d e mo c r at i. ¢The iamhorogives ra afairly e 6
straightforward insight into the ways in which American, Indian, Turkish and
Israeli instances of when the democratic states were thought to have power to
regulate political speech and association when deemed a threat to ongoing
democracy. Countries such as Germany had banned the formation of anti-

% Hirchl cites R. Bork, “The Tempting of America: The Political Seduction of the Law” New
York Free Press (1990), 212 n. 73
» S, Issaachroff “Fragile Democraciédarv. L. Rev. 120(6): 1405
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democratic parties such as the Nazi or Communist party. More recently the
German government disallowed an Islamic fundamentalist movement known as
the Caliphate State™.

Similarly across the Atlantic, the Americans employ measures as extreme as the

use of control over campaign funds in respect to both contributions and spending.

This is one idea that the American liberals agree with as well, seeing it as

necessary i n t he name of great er® Antidemocratipl es of
groups in America had been disallowed based onthe ‘c | ear and present
that is illustrated by Justice Holmes in the case of Brandenburg v Oh395 U.S. 444

(1969) by holding that a state may only forbid or proscribe advocacy over the use

of force or violation of the law only when it is ‘directed at producing imminent lawless
action and is likely2to incite or produce

Some may say that it is probably why we have Article 16 of our Constitution that

requires statutes passed by the Parliament to be in line with the contemporary

practice in ‘o pen de mo c.r &hisineansstlatcidedly theeyardstick to

oppressive or fascist laws that may emerge from parliament is whether other

modern democratic states have the same practice. A few would even argue that

this was a positive step towards concretely consolidating constitutional supremaay

the country. Let us revisit what the Supreme Court has said when it established

that “it is within the general jurisdiction of the judiciary to determine such matters on
whether the actions of the executive is measured within the powers conferred by law and th
Constitution; and as the summit authority @bléstiing justice is the Supreme Court, the

Court enjoys full powers to determine whether the feats of the remaining limbs of the State
fall within the ambit of the prescription

If you want to argue that whatever atrocity you may commit against democracy,
so long as the decisions are lawfully made i.e. within the representative model of
democracy itself, authors like Issaachroff would see it as the use of the electoral
arenas as platforms for religious or other socially destructive forms of intolerance.
The potential for abuse of national possibilities and resources within the

% P Niesen, “Anti Extremism, Negative Republicanism, Civic societyPditadigms for Banning
Political Parti€’s 3 German L.J. No. 7

31 Tbid, Isaachroff413

2 Ibid, 1416.
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intricacies of the national legal system possibly means that there is a need for
regulation of fundamental principles for the greater good.

So what is clear at this point is that Nasheed’s arguments of exclusive cognizaace
not only relevant and important but essential to the arguments explored herein
which talk of indispensable limitations on unbridled powers of review.
Nevertheless, the reality of the situation is that the document we compiled in
2008, the Constitution of the country, dictates that any matter is justiciable in a
Court of law. Any restrictions on this right or more simply, if any matter is
prescribed to be out of the domain of the Courts, then the restriction need
necessarily be established under legislation passed by the Parliament. Article 16
unconditionally requires it. And even then, still the Courts retain the power to
discard it based on it failing the ‘open democratic soti itest’s Buch is how we
wanted it and such is how we have established it.

% What the practice is in other open democracies, we have already seen in length earlier. Any
arguments against the positivist powers of Maldivian Courts needs to be reconciled based on these
lines.
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SALIENT FEATURES OF THE MALDIVIAN
FAMILY LAW

Muhammad Nasheed Adam”

[2013] 1 MLR 17

Human race cannot prosper without a law, nor can a society survive or a
civilization continue to exist without holding fast to some kind of legal system;'
hence we can hardly find a society that does not have laws, rules and regulations
of its own. These laws are nothing but a resonant echo of the value system of the
society in which they are enforced and implemented; therefore it is a generally
accepted view among intellectuals (and possibly by laymen as well) that the law
that governs any given people should always reflect the values and customs of
their society.” If a society happens to be in a process of transform, then public
values and behaviours change accordingly; and these changes oblige judges to
change the way in which they apply the existing laws. When this process is
discerned by the state’s legislators, they in turn are obligated to adjust the formal
law by passing new legislations. In other words, the changes which occur in a
society are reflected in new legislations.® This was the very justification that
paved the way to the passing, ratification and implementation of the current
Maldivian family law enactment more than a decade ago. This law is the first
comprehensive, all-inclusive and wide-ranging piece of legislation concerning the
familial issues, voted for, and approved, by the Ci t i z e n(thes MaMi&ignl i s

" B.A. (Shariah) (Azhar), MCL (ITUM), Lecturer, Faculty of Law, Maldives National University.
! Muhammad Sallam Madkur, Al-Madkhal li afFigh atslami Kuwait, Dar al-Kitab al-Hadith,
n.d., p.9.

?Manna‘u al-Qattan, AI-T a s h r i -Bigh fi alslameChiro, Maktabah Wahbah, 2001, p. 12. And
also see: “The Law Is Made To Govern People” at http://www.lawteacher.net/ civil-
law/essays/the-law-is-made-to-govern-people.php (accessed on 11 October 2012). The American
journalist Kirsten Anderberg writes “... if you want to know something about a time, a people, a
country, you can look at the law, ...” See:
http://users.resist.ca/~kirstena/pagelawsreflectsociety.html (accessed on 11 October 2012).

3 Ron Shaham, Family and the Courts in Modern Egyptiden, Brill Publishers, 1997, p.11.
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Parliament) in its entire history,* and it is implemented throughout the country in
all two hundred or so inhabited islands since July 2001. This enactment is a broad
emulation on its predecessor “Dhivehi Bidheysee Kaavangnaai Varee ge
Qaanoon” (Maldivian Law on Formation and Dissolution of Maldivian-non-
Maldivian Marriages).

The Maldivian Family Act 2001 (hereafter called “the MFL”) is entirely derived
from the Islamic figh (jurisprudence) whose branch that explains matters of the
family law is known in the treatises of fighas al-ahwal alshakhsiyyaHT'his al-ahwal
al-shakhsiyyalior Muslim family law) traditionally, refers to those legal doctrines
upon which is founded the structure of the Muslim family and they regulate and
govern the relationship among family members and correlation among extended
family units. They include those laws which relate to marriage and divorce, rights
of children and relatives and to the finances of the family, inheritance, bequests,
wagq$, and various other allied matters.” The MFL whose basis is S h a §chodl iof
Islamic fighrestricts its range to the subsequent topics:

f  Marriage® formation, registration and the formalities of a marriage
contract, capacity, consent and minimum age of parties to enter the
marriage contract, role of the Wali,’ enforcement of any lawful
agreement attached to the marriage contract, Mahr (or Sadagwhich is a
sum paid by the groom to the bride)!, void marriages and foreign
marriages.

f Divorce and other dissolutions of mafragmal procedure which should
be followed before the ultimate termination of this familial bond, Kh u | 6 u

4 See: Ahmad Zahir, “Fashaa Bas” in Aailaa aai behey Qawaa@®01l(Family Law 2001, and the
accompanied regulations), Male’ (Maldives), Ministry of Justice, 2001, p. 3.

’ Fazlur Rahman, “Contemporary Trends in Muslim Personal Law” in F. R. Faridi, and M. N.
Siddiqi, (eds.), Muslim Personal Law: Papers and Proceedings of a $¥sitinavlarkazi Maktab
Islami, 1973, p. 135.

¢ Maldivian Family Act 2001, Articles: 1 —22.

" Wali is the legal guardian of the bride who would always be the closest paternal relative of her
such as father, brother, paternal grand-father or uncle. Wali is regarded in S h a, Maliki,iand
Hanbalischools of fighas the co-contractor of the marriage giving his daughter or sister or niece in
marriage to the groom.

8 Mahris anything of a financial value, be it a sum of money or other property or any service, bride
(the wife to be) is entitled to receive from her groom (husband to be) upon the formation of the
marriage contract. Mahr and sadagure synonymous words used in figh terminology.
Corresponding word for mahrin the Maldivian language is “ran” which literally means gold, for
gold used to be universal legal tender before advent of paper money.

° Maldivian Family Act 2001, Articles: 23 — 34.
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(compensated divorce),'* Faskh(judicial rescission)," R u j (terBarriage
within the waiting period ((6 i d))yhfieha revocable divorce)'

f  Maintenancé’ maintenance of the wife financially and her right to a

shelter and entitlement of the children for the same.

Maintenance of the parents in their olf age

Custody of the childrén

Guardianship and protection of the properties of'fninors

Paternity and legitimacy of the offspfing

= =4 -8 =9

The MFL came into existence when the whole nation was in a visibly dire need
for such a law to amend the old fractures appeared in the fabric of the society.'®
This law obviously has gone a long way to address the most imperative issues, but
left a vast area untouched paving the way for a possible future reform. It is
regrettable that more than a decade has elapsed without any such reform or even
a review.

The following points are the most noteworthy aspects of the MFL:
1) Compared to the family laws of some other Muslim countries, the MFL is less

bulky for it only contains 75 articles (or sections), while the family law of Algeria
contains 224 articles, Jordan 187, Kuwait 165 articles, Syria 127 articles and

0K h u Hivioree is a consensual dissolution of marriage done with the mutual agreements of both
parties where the aversion is on the side of the wife, hence she should shoulder the responsibility
of paying to the husband a financial compensation for the termination of the marriage. This type
of divorce is not very common in the Maldives.

' Faskhis judicial abrogation of the marriage contract effective from its inception repealing all its
legal effects (except the legitimacy of the children) as though no marriage contract had ever been
formed.

2R u j is @newing the previous marriage contract within the 6 i d(evating period for women
after divorce). R u j coftrasts with formation of a new marriage contract for the former does not
require the consent of wife’s legal guardian nor it entails any maht.

13 Maldivian Family Act 2001, Articles: 35 -39.

!4 Maldivian Family Act 2001, Articles: 57 — 60.

!5 Maldivian Family Act 2001, Articles: 40 — 46 and 55 — 56.

16 Maldivian Family Act 2001, Articles: 47 — 51.

17 Maldivian Family Act 2001, Articles: 52 — 54.

'8 Ahmad Zahir, “FashaaBas”inAai | aa aai RN Eamily Qe 2001 gaiidi d h
accompanied regulations), Male’ (Maldives), Ministry of Justice, 2001, p. 3.
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Yemen 156 articles.'” This indicates that the MFL is less elaborate and less
inclusive than its counterparts in other Muslim countries.

2) Outside the scope of the codified laws, the locally dominant school of Islamic
law has been generally retained by the statutes as the residual law in most Muslim
countries. For example: Maliki law will be preferred and implemented in Algeria,
Kuwait, Libya, and Morocco wherever the statutory law is silent on any matter
relating the family affairs, and Hanafilaw is the option for the judges in a similar

circumstance in Jordan and Syria.”® The prevailing school in Malaysia is Sh a f i

school. Hence in Malaysia, wherever the law is silent the views of S h a fchiod
are been taken as part and parcel of law.

In the MFL, such a provision giving preference to the locally dominant school is
conspicuously missing making the practical execution of the law difficult in
certain situations. The broad general meaning of the word S h a r*iwhiehhwas
mentioned in the law more than once and is used obviously instead of any
reference to the dominant school complicates this difficulty. Section 13 of the
MFL clearly suggests that lack of condition which is required to validate a
marriage in S h a r wilb raake that marriage void under this law. Since all the
schools do not enjoy uniformity in their view regarding those conditions whose
fulfilling will validate the marriage and the lack of them will nullify the wedding
contract, it is a practical necessity that the term “S h a r”¥ &hauid be replaced

! Dawoud El Alami and Doreen Hinchcliffe, Islamic Marriage and Divorce Laws of the Arab World

London, Kluwer Law International, 1996, pp. 50, 114, 145, 237 and 272.

2 Tahir Mahmood, Personal Law in Islamic Coungiiéew Delhi, Academy of Law and Religion ,
1987, p. 11.

2 The word S h a r in thedstamic law terminology refers to the way ordained by Almighty Allah
to be followed by all Muslims in every phase, facet and aspect of life. S h a r i§ a@amprehensive
system of beliefs, laws, ethics and morals. For an elaborate detail on the term “S h a r”’keé& a h
Abdul Ghafoor Abdul Raheem, “Text and the Immutability of Islamic Law: A Study of
Flexibility Evident in Dealing with Texts in Early Islam”, an unpublished PhD thesis submitted to
the University of Melbourne, 2000, pp. 70 — 84.

22 Even if we embrace the definition given to the term S h a r in theavialdivian constitution, in
practice, we still need this term to be substituted by naming one of the schools of the Islamic law,
preferably Shafi‘i school of fighfor its historical link to the Maldivian society. As theterm S h a r
incorporates all the views of major schools of figh, it is too wide-ranging to be specific paving the
way for potential conflicts and clashes in judges’ interpretations and applications of this term. The
Maldivian constitution explicates its usage of the term saying in the Article 274 (a): “Islamic
Shari‘ah refers to the Ahl al-Sunnah wa al-Jama‘ah’s preferred interpretation of the teachings of
the Qur’an and Sunnah regarding criminal, civil, personal and other matters.” (Ahl al-Sunnah wa
al-Jama‘ah denotes the Muslims who follow the holy Prophet’s guidance and teachings). This

o

6i

ah
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by a specification of a particular school of figh The negative impact of this
vagueness can be highlighted by looking into these examples:

(a) If a marriage was solemnized without the wali’s consent, this fact per se
does not nullify the marriage according to Hanafi opinion, but it is void
prima facién the eyes of other schools.”®

(b) The two witnesses are not a conditional requirement for validity of a
marriage contract provided that a wide publicity was given to it
according to the Maliki viewpoint which contrasts the opinions of other
juristic schools. So the imposing question is which opinion among these
views is “the S h a r” kodvhidh the MFL is referring.**

Referring to the prohibited degrees in the marriage contract, section 5 of the MFL
reads: a marriage contract can only be performed with whom it is not prohibited
under S h a r. Thdwgel on this subject there is almost a general agreement yet
when it comes to the minute details some differences may arise in the horizon
forcing us to attach the term S h a r tb @ne df those views. A good exemplar is
that Imam Zufar” of Hanafi school of figh does not allow the simultaneous
marriages to a woman and her widowed or divorced stepmother;? while other
jurists see that there is nothing wrong in taking a woman as a wife and her
(widowed or divorced) stepmother as co-wife at the same time.”’ Which one of

translation is mine and Dheena Hussain’s translation of the same article reads: “’Islamic Shari‘ah’
means, the Holy Qur’an and the ways preferred by the learned people within the community and
followrs of the Sunnah in relation to criminal, civil, personal and other matters found in the
Sunna.”

3 Tbrahim Fawzi, Ahkam alUsrah fi alahiliyyah wa alslam Beirut, Dar al-Kalimah li al-Nashr,
1983, p. 79.

2 Muhammad Hasan ibn ‘Abd al-Rahman Sultan al-‘Ulama’, Al-Falah bi aNikah, Dubai, Al-
Shaykh Ahmad al-Siddiqi wa al-Hajj Muhammad Ahmad Capital, 1412 H., p. 71.

» Imam Zufar is Zufar ibn Hudhayl ibn Qays al-‘Anbari (110 — 158 H.). One of the prominent
scholars of the Islamic law and one of the closest friends and disciples of Imam Abu Hanifah. It is
said that, of all disciples of Abu Hanifah, Zufar is the cleverest among them in giyasi.e. the
deduction of the legal ruling by analogical reasoning. See: Al-Ma w s u &igtiyyah Kuwait,
‘Wuzarah al-Awqaf wa al-Shu‘un al-Islamiyyah, 1983, vol. I, p. 353.

% Abu al-Yagzan ‘Atiyyah al-Jabburi, AH mam Zuf ar -RighiyydyBerdtDaral- a |
Nadwah al-Jadidah, 1986, vol. I, p. 20. See also: Ahmad al-Ghandur, Al-ahwal alShakhsiyyah fi
al-T a s h-slandi Kwwhit, Maktabah al-Falah, 1992, p. 126. (f. n.).

27 Muhammad Hasan ibn ‘Abd al-Rahman Sultan al-‘Ulama’, Al-Falah bi aNikah, Dubai, Al-
Shaykh Ahmad al-Siddiqi wa al-Hajj Muhammad Ahmad Capital, 1412 H., p. 35.
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these two opinions is S h a r tha@igithentioned in the MFL? This has yet to be
decided.

3) The MFL is silent on areas related to nushuz(conjugal disloyalty, rebellion
and ill-conduct from the part of the wife), and consequently the law provides no
remedy to this problem which may have the potential to take root and become
established in all strata of the Maldivian society given the stress and social
problems facing the country.

4) The MFL lays unnecessary emphasis on legal measures to curb polygamy
though polygamy or bigamy was never a prevalent practice in the Maldives to
deserve this level of attention from the lawmakers. There are only exceptional
individual cases of polygamy which do not warrant any legislative intervention of
this proportion into a private personal matter of the individuals. Maldivian
position on polygamy is no more than just a resonant echo of the modern
legislations on polygamy in the present-day Muslim countries where polygamy is
conditional on obtaining a court order.”® The family laws of the Muslim world
empowered the judicial authorities to refuse permission to intending polygamists
who fail to fulfill certain requirements.” The genuinely true Islamic view point on
polygamy is that Islam permits a man to marry up to four wives at the same time
on condition that he treats his wives with justice and equality;* and we should
also bear in mind, that, Islam neither encourages nor discourages polygamous
marriages. The Holy Qur’an giving Muslim men permission to adopt the practice
of marrying more than one wife up to four at any given time, it added the proviso
that if this practice of polygamy led to injustice in family relations then the

2 For a very detailed account of the nature of polygamy, its necessity for mankind and how the
enemies of the Islamization in the Muslim world are trying to over-exaggerate this issue and exert
every effort to ban polygamy among Muslims in the Islamic world, see: Asma’ Abu Bakr, Zawjah
Wahidah Hal TakfiCairo, Maktabah al-Turath al-Islami, 1992. This book is wholly dedicated to
analyse the subject of polygamy in a very objective way. See also: Khalid ‘Abd al-Rahman al-
‘Alak, Adab alHayah alZawjiyyah fi Daw aQ u r 8 a ASurwad) Bearut, Dar al-Ma'‘rifah, 1996, pp.
154 — 159; ‘Adil ‘Abd al-Mun‘im Abu al- ‘Abbas, Al-Zawaj wa ab | | a dirsifyyahafil alslam
Cairo, Maktabah al-Qur‘an, (n. d.), p. 165 — 168; Mahmud ‘Abd al-Sami‘ Sha‘lan, Nizam alUsrah
bayn aMasihiyyah wa aklam Riadh, Dar al-‘Ulum 1i al-Tiba‘ah wa al-Nashr, 1983, pp. 399 —
466; Su‘ad Ibrahim Salih, Ad wa 6 0 a HUsrahNiialslamm/eddah, Dar Tihamah, 1982, pp.
119 — 130; and ‘Abd al-Rabb Nawab al-Din Al Nawab al-Din, Mws u 6-Kl & r @ Mbslirah al
Mu 6 a sRiadhaIDar al-‘Asimah 1i al-Nashr wa al-Tawzi‘, vol. I, pp. 230 — 256.

» Mohammad Hashim Kamali, Islamic Law in Malaysia: Issues and Developrkentia Lumpur,
Ilmiah publishers, 2000, p. 62.

* bid, p. 59.



| 23

individual man was advised to practice monogamy and be satisfied with one
single wife.*" All schools of Islamic law agree that a Muslim man does not require
permission to enable him to contract a second or subsequent marriage up to a
maximum of four.*

5) The MFL does not regulate the mahr® in a comprehensive manner, nor does
the law deal with it from the point of view of disputes which may arise, rather it is
given a very superficial treatment which concerns only with the procedural aspect
of paying the mahr* This may be a reflection of the reality in Maldives. Mahr has
never been fortunate to receive its due importance in terms of fiscal value in the
Maldives. It remained overly symbolic throughout the years deprived of any
pecuniary significance. Hence it is unimaginable even to think that the mahrwill
ever be a ground for any dispute between the parties of a marriage contract in this
country. Though somewhat peculiar it may sound, this customary tradition does
more good than harm. The alternative is packed with disadvantages as one of the
great scholars of our time Abul A’la Maudoodi observes that excessive mahris
one of factors which are causing hardship to Muslim women; and if mahris kept
within reasonable limits about 75% of the marital problems will get solved.”?

6) The MFL does not recognize the concept of wilayah mujbir(compulsory
guardianship), despite the fact this doctrine is a part and parcel of S h a ¥edsi@ni

31 Ahmad Ibrahim, Family Law in MalaysigKuala Lumpur, Malayan Law Journal Sdn Bhd, 1997,
p. 196.

32 David Pearl, A Text Book on Muslim Personal | Bandon, Croom Helm, 1987, p. 77.

3 For a legal definition of mah, please, refer to footnote umber 8.

* For a comprehensive account of mahrsee: Muhammad ibn Lutfi al-Sabbagh, Nazarat fi asrah
al-Muslimah Beirut, al-Maktab al-Islami, 1985, pp. 43 — 50; ‘Abd al-Mun‘im Qindil, Limadha
NatazawwagjCairo, Maktabah al-Turath al-Islami, 1986, pp. 45 — 56, Muhammad Hasan ibn ‘Abd
al-Rahman Sultan al-‘Ulama’, Al-Falah bi alNikah, Dubai, al-Shaykh Ahmad al-Siddigi wa al-Hajj
Muhammad Ahmad Capital, 1412 H., pp. 103 — 114; ‘Adil ‘Abd al-Mun‘im Abu al-‘Abbas, Al-
Zawaj wa ablagah allinsiyyah fi alslam Cairo, Maktabah al-Qur’an, (n. d.), pp. 86 — 94; Su‘ad
Ibrahim Salih, Ad wa & 06 a lWarahf alglammeddall, Dar Tihamah, 1982, pp. 81 — 93; ‘Abd
al-Rabb Nawab al-Din Al Nawab, Riadh, Dar al-‘Asimah li al-Nashr wa al-Tawzi‘, 1415 H., pp.
309 — 334; Al-Sayyid Ahmad Faraj, Al-Zawaj wa Ahkamuhu fi Madhhab AhBainnah Mansurah,
Dar al-Wafa’ i al-Tiba‘ah wa al-Nashr wa al-Tawzi‘, (n. d.), pp. 148 — 186; Khalid ‘Abd al-
Rahman al-‘Alak, Adab alHayah alZawjiyyah fi Daval-Q u r & a ASurwad Beardt, Dar al-

Ma'‘rifah, 1996, pp. 93 —109; and ‘Atiyyah Saqr, Ma ws u &Jashr aal t a hislamFCaid,aly a h

Dar al-Misriyyah 1i al-Kitab, 1990, vol. I, pp. 347 — 356.
% Abul A‘la Maudoodi, The Laws of Marriage and &iee in IslaKuwait, Islamic Book
Publishers, (n.d.), p. 75.

al
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of the Islamic family law which is followed in the Maldives. This legal principle
of wilayah mujbirallows the father and paternal grand-father to give his daughter
or grand-daughter in marriage to a man of their choice without getting her
approval for this marriage provided that she has no previous experience of a
matrimonial relation.”

7) The MFL deviates from the S h a ¥iéwbrégarding the minimum age of
marriage.”® Traditional view embraced by the mainstream juristic scholars
concerning this subject is completely refraining from specifying a particular age
for marriage. In regulating a particular age for marriage, Maldives is pursuing the
mainstream trend chosen by the overwhelming majority of the Muslim countries
nowadays,” and not the preferred view of the majority Muslim scholars of the
past and present.

Unquestionably, the flexibility of S h a r gerénias Muslims to regulate new laws
to meet the demands of new realities and needs.*’ From this perspective, there is a
good justification for the majority of Muslim countries which spelled out the
minimum marriageable age in their laws. Administrative regulations on
minimum age, to discourage the marriage of minors, may be based on the
doctrine of alsiyasah a h a r 0 (thy yighthand duty of a ruler to take
administrative steps whenever and whereever needed to ensure that justice is
attained and society is ruled by the divine lawsof Sh a r).t' 6 a h

There are some great scholars and jurists who support the opinion that the
marriage of an underage girl before she reaches the age of puberty is unlawful
even though it is done by the wali who is the legitimate guardian of the girl. Ibn

% Mustafa Al-Khinn et al, Al-Figh atManhaji Damascus, Dar al-Qalam, 2003, vol. II, p. 62.

3 Wahbah al-Zuhayli, Al-Wajiz fi alFigh atslami Damascus, Dar al-Fikr, 2005, vol. III, p. 81. See
also: ‘Abd al-Rahman al-Sabuni, Sharh Qanun aAhwal atShakhsiyyah &uri, Halab, Halab
University Press, 1989, vol. I, p. 169.

% For an elaborate explanation of this subject in S h a r seed Atigyah Saqr, Ma ws u &Jaréh a |
t aht Rdslam @aadyal-ldat al-Misriyyah 1i al-Kitab, 1990, vol. I, pp. 206 — 211 and pp. 357
- 360.

% ¢Abd al-Rahman al-Sabuni, Nizam alUsrah wa Hall Mushkilatiha fi Dawlalam Beirut, Dar al-
Fikr al-Mu'‘asir, 2001, p. 71.

“ For a scholarly and detailed explanation of this issue, please, refer to Abdul Ghafoor Bdul
Raheem’s PhD thesis entitled Text and Immutability of Islamic Law: A Study of the Flexibility
Evident in Dealing with Texts in Early Islam; submitted to the Melbourne University in 2000.

41 John L. Espisto, Women in Muslim Family LaByracuse (New York), Syracuse University
Press, 1982, pp. 52, 53.
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Shubrumah,* Uthman al-Bitti* and Abu Bakr al-Asamm® are among those who
support this view.*

8) The MFL adopts an approach that was embraced by many Muslim countries
regarding formal procedures required for the divorce. Those bureaucratic
procedures are meant to reduce the number of divorce in these communities.
According to the law, the husband should get the permission from the Court
before he can legitimately repudiate his wife and the pronouncement of the talaq
should be uttered in the court before the judge. The judge will only grant this
permission if he is convinced that all efforts of reconciliation have been exhausted
and no further avenue can be tried any more.* If the divorcing husband
overlooked this legal hurdle for the divorce and opted for a shortcut towards
achieving the repudiation, he would be liable for a fine that may amount to a
hefty sum of five thousand rufiyaa.”’

The least can be said about this approach, is that, it is controversial. While some
great scholars of modern time like the late Professor Muhammad Sallam Madkur
of Cairo University hailed the idea of making court permission an obligatory
requirement for any husband who wants to divorce his wife, many of his peers

4 Ibn Shubrumah is Abu Shubrumah ‘Abdullah ibn Shubrumah ibn al-Tufayl ibn Hassan al-
Dabbi, (72 — 144 AH.). He was a disciple of the famous Companion Anas ibn Malik and later he
became the mentor of the famous scholar ‘Abdullah ibn al-Mubarak and many others. Ibn
Shubrumah is an eminent scholar of the Islamic law famous for his learned knowledge as well as
his piety. See: Al-Ma w s u &ighiyyah Kuwait, Wuzarah al-Awqaf wa al-Shu’un al-Islamiyyah,
1983, vol. II, p. 400.

4 He is Abu ‘Amr ‘Uthman ibn Muslim al-Bitti (died 143 AH.). He is a prominent scholar who
belongs to the Successors (alt a b) gefieration. He was disciple of the famous Companion Anas
ibn Malik. See: Al-Ma w s u &ighiyyah ddslamiyyah Kuwait, Wuzarah al-Awqaf wa al-Shu’un
al-Islamiyyah, 1983, vol. XVII, p. 347.

4 He is Abu Bakr ‘Abd al-Rahman ibn Kisan al-Asamm (died 201 AH.). He is a celebrated legal
scholar affiliated for sometime with the Mu 6 t aschdol oéithought. He was famous for his piety
and his eloquence oratory as well as his deep knowledge of the Islamic law. He authored many
books in different fields of knowledge. See: Al-Ma w s u &ighiyyah dslamiyyah Kuwait,
‘Wuzarah al-Awqaf wa al-Shu’un al-Islamiyyah, 1983, vol. XXXIX, p. 431.

4 Ahmad Ibrahim, Family Law in MalaysigKuala Lumpur, Malayan Law Journal Sdn Bhd, 1997,
p. 187.

4 See: Section 23 of the Maldivian family Act.

47 See: Section 67 of the Maldivian family Act.
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like Professor ‘Abd al-Rahman al-Sabuni (of Halab University in Syria) criticized
this idea.*®

9) In its terse approach to the subject of maintenance, the MFL does not
determine how a dispute between a husband and his wife on the maintenance will
be decided if the former claims that he has already paid the maintenance while
the latter denies it.*” This is a point that needs to be clarified. A good model to
emulate is the Personal Status Law of Libya™ whose Article 26 reads:

If the spouses digputith regard to maintenance and neither has proof,
and if the husband is present and his wife is living with him then his word
shall be taken upon his oath. If, however, she is not living with him then
her word shall be taken upon her oath.

If the husbahis absent, his word shall be taken upon his oath, provided
that the wife has not raised a claim for lack of maintenance during his
absence, in which case her word shall be taken upori‘her oath.

10) As the formation and dissolution of marriage in the Maldives are regulated
by the classical teaching of figh as it is explained by the scholars of the Shaf i 6i
School, the Maldivian legislators did not assume the task of elaborate explanation
of every facet of marriage (known in figh terminology as zawajor nikah) and
divorce (talag in their legislation of the family law for the Maldivians. In its terse
approach, the law only provides the procedural steps that should be taken to form
the contract of marriage as well as explicating the bureaucratic steps that are
necessary to obtain the Court permission to declare the talag pronouncement
emphasizing it should only be done in a court of law before a sitting judge and
with his or her permission. The law then gives details of the consequential penalty

4 Muhammad Sallam Madkur, Al-Madkhal li alFigh alslamj Kuwait, Dar al-Kitab al-Hadith, (n.
d.), p. 50; and ‘Abd al-Rahman al-Sabuni, Nizam alUsrah wa Hall Mushkilatiha fi Daw-lalam
Damascus, Dar al-Fikr, 2001, p. 161.

# In response to the author’s query the Chief Judge of the Family Court in Male’ and its Registrar
have kindly explained, that, disputes arising from lack of, or shortage of maintenance for children
in the aftermath of their parents’ divorce are omnipresent in the country, but Maldivian wives
seldom if ever complain about the miserliness of their husbands through filing lawsuits against
them while the marriage is still intact; and the Chief Judge of our Family Court added that, in rare
instances in which similar cases are given admission to the court, the local judges’ approach to
them is not very different from the abovementioned position of Libyan personal status law.

% Law No. 10 of 1984 Concerning the Specific Provisions on Marriage and Divorce and their
Consequences.

! Dawoud El Alami and Doreen Hinchcliffe, Islamic Marriage and Divorce Laws of the Arab World
London, Kluwer Law International, 1996, p. 188.
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for anyone who fails to hold fast to these regulatory instructions. Section 67 of
the MFL expressly states that any repudiation of the marriage contract should be
performed in compliance with this law and the regulations accompanying it
issued by the then Ministry of Justice, and any talaq performed otherwise is
according to this Section an offence punishable by imposing a fine on the offender
not exceeding MVR 5000/- (five thousand Maldivian rufiyaa)® or putting him
under house-arrest for a term not exceeding six months or banishment for the
same period.

Practical paces of obtaining the permission for divorce begin with a prescribed
form available on demand from the Family Court in Male’ and all the magistrate
courts of all the islands in Maldives. And that form should be submitted to the
Court with a fee of MVR 25/- (twenty five rufiyaa) as it is stated in the Section 36
of the Family Regulations. On this form, the husband should state the reason for
his application to get for a divorce and the Court upon summoning the
respondent wife should provide a copy of this form enabling her to respond to the
claims of the husband, and the Court should give her five days to prepare her
response according to the Section 37 of the abovementioned regulation.

If the application for a divorce was accepted and the couple was summoned to the
Court, and the Court found the couple in complete concurrence in opting to
separation, then the judge may — according to the Section 23 (2) of the Family
Law — allow the husband to utter the talaq pronouncement. This position of the
MFL can favorably be compared with the Islamic Family Law of Malaysia for
the latter only allows the judge to grant permission to the husband to express the
talagpronouncement after wife giving her consent to divorce provided the Court
is satisfied as a result of due inquiry and investigation that the marriage has
irretrievably broken down.>® This element of inquiry is conspicuously missing in
the MFL, making the divorce procedure in Maldives easier and simpler.

On the other hand, if the wife preferred the continuation of the marriage and
wants to safeguard the conjugal bond between the couple, then Section 23 (3) of
the Family Law gives the Court the jurisdiction to refer the case to the
Conciliatory Section of the Court to make every possible effort to amend the
marital relationship between the couple. Subsection 4 of the Section 23 of the

2 MVR is ISO 4217 code for the Maldivian currency called “rufiyaa” whose subunit is “laari”.
33 Islamic Family Law (Federal Territories) Act 1984, Section 47 (3).
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Family Law provides the way out if and when the all the attempted endeavors
failed to bear the fruit. According to this subsection, if the Conciliatory Section
after exploring all possible avenues for the reconciliation reached the conclusion
that the separation of the couple is the only practical solution for their problems,
and the judge too was convinced of this outcome, then the judge should allow the
husband to declare the talagpronouncement.

Section 40 of the Regulation issued in pursuant to the Family Law allowed the
Court to recognize and ratify the talagpronounced outside the Court without its
permission, and as the same Section provides the reporting such divorces to the
court is the duty of both husband and wife. The violation of this section by
deferring informing the Court will subject both of the couple to a fine of MVR
100/- (one hundred rufiyaa) each and after three days the fine will be increased by
one rufiyaa each day. This is apart from the punishment of maximum MVR
5000/- (five thousand rufiyaa) or banishment or house-arrest for a maximum term
of six months to which the divorcing husband would be subjected for repudiating
his wife without the Court’s permission.>

This brief appraisal of the MFL reveals, that, it is a satisfactory piece of legislation
serving the country very well, for the time being, yet it has its own limitations and
shortcomings. Clearly there is room and need for improvement.

5 Family Law 2001, Section 67.
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THE EFFECT OF MOOSA ANWAR VS. STEAGN
FREEDOM OF ASSEMBLY IN THE MALDIVES

Hamza Latheef’

[2013] 1 MLR 29

INTRODUCTION

The High Court’s decision in Anwar vs. the Staferought about profound changes
to the legal framework governing freedom of assembly in the Maldives. From an
academic perspective, the case indicates the possible relevance to the Maldives of
the Diceyan principle of the courts as the principal guarantor of human liberty. In
a practical sense, the case clarifies the legal standing of all regulations annexed to
the General Regulations Act® as part of the Act, therefore possessing the power to
set out restrictions on the fundamental freedoms detailed in Chapter II of the
Constitution. This decision has particular relevance to the standing and effect of
the Regulations Governing Assembly which is listed in Annex 1 of the General
Regulations Act’. The decision in Anwar vs. the Statdso went a long way in
bringing the Regulations Governing Assembly in line with the scope and intent of
the freedom of assembly guaranteed in Article 32 of the Constitution. Most
importantly, the High Court’s decision in the case removed the requirement in the
Regulations Governing Assembly to give a minimum of 14 days notice to the
State before holding an assembly. It also abolished powers earlier granted to the
Maldives Police Service to deny the right to hold an assembly within the 14-day
notice period. The case is also important for the residual issues arising from it

" BA (Hons) in History & Human Rights, University of Essex, Great Britian.

! High Court, Maldives, Anwar vs. the Staf2011/HC-DM/04], (Male’, High Court Official
Website, 2011), accessed November 14, 2012,
http://www.highcourt.gov.mv/dhi/mediamanager/2011-dm-04_(25.4.2012).pdf

2 Attorney General’s Office, Maldives, General Regulations Act (Act No.: 6/2q083le’, Attorney
General’s Office Official Website, 2008), accessed November 15, 2012,
http://www.mvlaw.gov.mv/pdf/ganoon/chapterl/6-2008.pdf

3Ibid., 4, Regulation No.: 20
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which highlights the importance of the recently drafted Bill on Freedom of
Peaceful Assembly”.

While the High Court’s decision in Anwar vs. the Stateanslates into significant
democratic gains for the Maldives, there is a lack of effective communication on
the part of the State which may prevent the wider dissemination of changes to the
legislative framework brought about through the courts. The website of the
Attorney General’s Office which is commonly used as a source of reference for
laws and regulations fails to mention the changes brought by the decision in
Anwar vs. the Stat® the Regulations Governing Assembly. Comments from
important international partners such as the UN also indicate a lack of clarity
over the issue. This shortcoming needs to be addressed in order to give effect to
the role played by the courts in shaping the legislative framework governing of the
country.

The passages below will examine the impact of Anwar vs. the State the freedom
of assembly as practiced in the Maldives as well as the residual issues arising from
the case. At the time of writing the Freedom of Assembly Act was not yet in
force.

BACKGROUND

The Constitution which was in force in the Maldives between 1% January 1998
and 31* August 2008 (hereinafter referred to as “1998 Constitution”) provided the
citizens of the country with the right to assemble within certain limits. Article 26
within Chapter II of this Constitution states that:

Persons shall be free to assemble peaceably and in a manner that does not
contravee the law.

In the early 2000s the freedom to assemble as guaranteed in the Constitution
began to be exercised for the purpose of voicing political dissent. In this context

4 Note: The Freedom of Assembly Act has become law since its ratification on January 11, 2012.
However at the time of writing the Act was not yet in force. Therefore this writing reflects the
situation prior to the ratification of the Act.

5 People’s Majlis, Maldives, Constitution of the Maldiy@$ January 1998, (Male’, People’s Majlis,
1998) accessed November 18, 2012, (http://www.unhcr.org/refworld/docid/3ae6b59618.html).
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the then government decided to regulate and restrict the operation of this
fundamental right. This came in the form of the Regulations Governing Assembly
which was issued by the Ministry of Home Affairs and came into force on 15"
May 2006. The Regulations Governing Assembly was originally issued under the
Executive power of the President to promulgate regulations which was restricted,
under the 1998 Constitution, only by Islamic Shari’ah and the Constitution®.
Under this earlier constitutional framework the President also had the power to
promulgate regulations to set limits on the exercise of fundamental rights
enshrined in the Constitution’.

The Regulations Governing Assembly mainly concerned political gatherings of
three or more persons held to demonstrate against the government. This is
evident from the definition of assembly® and the exceptions’ which fall outside
this definition as provided therein.

The Regulations Governing Assembly required three persons organizing an
assembly to give a minimum of 14 days prior notice to the Maldives Police
Service in a prescribed format'®. Meanwhile the Regulations also empowered the
Maldives Police Service to stop the planned gathering from taking place'’ by
informing the applicants at least 7 days in advance along with the grounds for
doing so'?. Other important restrictions on the place, time and manner of
assembly is set out in the same document.

The Maldives ratified the International Convention on Civil and Political Rights
on 19™ September 2006" while the Regulations Governing Assembly was still in
force. Following this ratification it became obligatory upon the Maldives to
ensure that any restrictions on freedom of assembly are imposed only in the
interests of national security, public safety, public order, the protection of public

® Ibid., Article 43

" Tbid., Article 42, (€)

8 Attorney General’s Office, Maldives, Regulations Governing AssembfyMby 2006 (Male’,
Attorney General’s Office Official Website, 2006), Section 2, accessed November 18, 2012,
http://www.mvlaw.gov.mv/pdf/gavaid/minHome/7.pdf,

9 Ibid., Section 26

10Tbid., Section 3

" Ibid., Section 6

12 Ibid., Section 7

¥ Human Rights Commission of the Maldives, Human Rights Conventions and Reporting Status
(Male’, HRCM Official Website, 2012), accessed November 12, 2012,
http://hrcm.org.mv/Monitoring/Core_Conventions.pdf,
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health or morals or the protection of the rights and freedoms of others and also in
accordance with established practice in democratic society™.

It is perhaps with this obligation in mind that the Constitution currently in force
(hereinafter referred to as “2008 Constitution”) sets out in the Chapter on
fundamental freedoms that;

Everyone has the right to freedom of assembly in the Maldives without
prior permission from the state

The 2008 Constitution also provides that only an Act of Parliament can limit the
freedoms guaranteed in Chapter II'°. In the same clause, the Constitution also
mentions that any such limitation can only be imposed by Parliament if
demonstrably justified in a free and democratic society. With particular relevance
to any regulations affecting fundamental freedoms found in Chapter II, Article 62
of the 2008 Constitution says;

All existing statutes, regulations, decrees and notices inconsistent with the
fundamental rights and freedoms provided in this Chapter shall, to the
extent of the inconsistency, become void on the commencesnent of thi
Constitution.

Meanwhile, Article 94 of the 2008 Constitution reserves for Parliament, the sole
right to confer the power to make delegated legislations to others.

This posed problems for the Maldives which lacked laws in the form of Acts of
Parliament to define the limits of rights set out in Chapter II of the 2008
Constitution. There were also several regulations in force that were issued under
the Executive’s power under the 1998 Constitution to make legislation.
According to Articles 62 and 94 of the 2008 Constitution these regulations
including the Regulations Governing Assembly were at risk of becoming void.

"“Office of the United Nations High Commissioner for Human Rights, International Convention on
Civil and Political RightdUN, OHCHR Official Website) accessed November 18, 2012,
http://www2.ohchr.org/english/law/ccpr.htm,

15 Ministry of Legal Reform, Information and Arts, Maldives, Functional Translation of the
Constitution of the Republic of Mald(dsle’, Government of Maldives, 2008), 8, Article 32,
accessed November 18, 2012,
http://www.maldivesinfo.gov.mv/home/upload/downloads/Compilation.pdf,

' Tbid., 3, Article 16 (a)
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It is perhaps with this in mind that the Parliament passed a General Regulations
Act which was ratified by the then President on 6™ August 2008. This General
Regulations Act annexed a total of 83 regulations'’ which the Act says are
necessary for the functioning of the State until the Parliament is able to pass the
necessary laws to replace them. The Regulations Governing Assembly was
annexed in its entirety to the General Regulations Act thus leaving it in force.
However it is important to note that Article 143 (a) of the 2008 Constitution
provided the Supreme Court and the High Court the power to decide on the
Constitutional validity of an Act of Parliament or any part of such an Act.
Meanwhile Article 144 (a) grants the courts the power to declare as invalid any
Act of Parliament or part of it found inconsistent with the Constitution. The
exercise of this judicial power is further detailed in the Judicature Act®®.
According to Section 37 of the Judicature Act, the High Court sits as the court of
first instance when hearing cases involving the constitutional validity of Acts of
Parliament or regulations passed under them.

It is in this context that a private litigant by the name of Moosa Anwar brought a
case against the State under Section 37 of the Judicature Act on 31* May 2011,
arguing against the constitutional validity of the Regulations Governing
Assembly’®. Anwar asked the High Court to declare as void Sections 3, 4, 6, 7, 8,
9,10 (7) and (8), 11, 12, 13, 16, 22, 25, 27, 28 (2) and Annex 1 of the Regulations
Governing Assembly. His first argument was that the Regulations Governing
Assembly in its entirety is against the spirit of the freedom of assembly as
guaranteed by Article 32 of the Constitution. The second point raised by Anwar
was regarding the requirement to notify the Maldives Police Service 14 days in
advance before holding a gathering along with the Maldives Police Service’s
power to stop such a gathering from taking place. Anwar argued that this
arrangement amounted to a requirement for obtaining prior permission from the
State and was therefore in contradiction with Article 32 of the 2008 Constitution.
Anwar also claimed that the Regulations Governing Assembly were delegated

17 Attorney General’s Office, Maldives, General Regulations Act (Act No.: 6/2qD83Je’, Attorney
General’s Office Official Website, 2008), 3-8, accessed November 15, 2012,
http://www.mvlaw.gov.mv/pdf/ganoon/chapterl/6-2008.pdf,

18 Attorney General’s Office, Maldives, Unofficial Translation of the Judicature Act, (Act No.: 22/2010)
(Male’, Attorney General’s Office Official Website, 2010), accessed November 18, 2012,
http://www.mvlaw.gov.mv/pdf/ganoon/chapterl/22-2010eng.pdf

1 High Court, Maldives, Anwar vs. the Stafz011/HC-DM/04], (Male’, High Court Official

Website, 2011), accessed November 14, 2012,
http://www.highcourt.gov.mv/dhi/mediamanager/2011-dm-04_(25.4.2012).pdf
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legislation that came under a parent legislation in the form of the General
Regulations Act and therefore lacked the power to set limits on fundamental
freedom as provided in Article 16 of the 2008 Constitution. Submitting his
argument Anwar also referred to Article 62 of the 2008 Constitution which says
that any Act of Parliament or part thereof found inconsistent with the Chapter on
fundamental freedoms will become void. Referring to the Article 16 (a)
requirement for Parliament to consider established practice in democratic society
when imposing limits on fundamental freedoms as well as Article 68 which
requires the courts to give similar consideration when interpreting the
Constitution and Acts of Parliament, Anwar submitted as a source of reference
the Guidelines on Freedom of Peaceful Assembly published by the Organization
for Security and Cooperation in Europe’s (OSCE) Office for Democratic
institutions and Human Rights (ODIHR) in 2007.

After its deliberations the High Court delivered its decision in the case of Anwar
vs. the Staten 25™ April 2012. This decision redefined the limits within which the
Article 32 right to peaceful assembly is exercised in the Maldives. The changes to
the legal framework brought about by Anwar vs. the Staiee examined briefly in
the following part.

THE DECISION IN ANWARVS. THISTATE

The High Court in deciding the case of Anwar vs. the Statéirst clarified the
position in law of the Regulations Governing Assembly. The High Court’s
decision referred to Sections of the General Regulations Act which point to the
conclusion that the Regulations Governing Assembly and all other regulations
mentioned in Annex 1 and 2 all form part of the Act and therefore are not
delegated legislations. In particular the High Court referred to Section 1 (a) of the
General Regulations Act which says that the main objective of the Act is to
ensure the smooth functioning of the State which might be threatened in the
absence of the regulations annexed therein. Also, the High Court referred to
Sections 2 and 9 of the Act which expressly states that all regulations in Annex 1
and 2 of the General Regulations Act form part of the Act. Also, as mentioned in
the High Court’s decision Section 4 of the General Regulations Act says that any
changes to the regulations annexed to the Act can only be brought as
recommended by Parliaments Delegated Legislations Committee. So as the High
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Court points out, the regulations annexed to the General Regulations Act,
including the Regulations Governing Assembly can, as mentioned in Article 16
(a) of the 2008 Constitution, impose limits on the fundamental freedoms
mentioned in Chapter IT of the Constitution.

Referring to the requirement in Article 16 (a) of the 2008 Constitution, that any
limits on the fundamental freedoms enshrined in Chapter II of the Constitution
should be imposed according to established practice in democratic societies, the
High Court accepted the OSCE-ODIHR’s Guidelines on Freedom of Peaceful
Assembly as a source of reference for the court when deciding the constitutional
validity of restrictions on the freedom of assembly set by the Regulations
Governing Assembly. Much reference is made thereafter to this document
throughout the High Court’s judgment in Anwar vs. the State

With reference to the OSCE-ODIHR’s guidelines and the provisions of the 2008
Constitution the High Court removed several Sections of the Regulations
Governing Assembly. The Sections removed are parts of Section 3 and Annex 1
as well as Sections 4, 6, 7 and 13 in their entirety.

The High Court rejected the argument that the requirement in Section 3 of the
Regulations Governing Assembly to give notice to Maldives Police Service of a
planned gathering is not in compliance with established practice in democratic
societies. However the High Court repealed part of Section 3 which says that the
notice must be given 14 days in advance. Following the High Court’s decision,
there is now no minimum notice period. Based on this decision, the High Court
also repealed Subsection (c) in Section 8 of the Regulations Governing Assembly.
Section 8 concerns the Maldives Police Service’s power to order a planned
gathering to be held under certain conditions. Subsection (c) which was removed
by the High Court says that the Maldives Police Service must inform the
organizers of the gathering of these conditions within a minimum period of 7
days prior to the gathering.

The High Court also repealed Section 4 of the Regulations Governing Assembly
which had particular bearing on Section 3. Section 3 of the Regulations
Governing Assembly says that a minimum of 3 persons who volunteer to take
responsibility for a planned gathering must be mentioned in the notice given to
the Maldives Police Service. Section 4 provides a set of conditions that said 3
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persons must comply with. These conditions which were earlier found in Section
4 included a requirement to be a Maldivian citizen, of 18 years of age and also of
sound mind. Such a person also must not be under a legal or court-imposed
detention. Additionally, such a person must not have been convicted within a
preceding period of 5 years for the crimes of theft, violence, drug use or trade or
any of the offenses found between Sections 46 and 61 of the Penal Code
concerning unlawful assembly. In reaching the decision to remove Section 4 the
High Court states that setting conditions for persons taking responsibility for a
gathering is not accepted practice in open democratic society.

The High Court also repealed Sections 6 and 7 of the Regulations Governing
Assembly which earlier provided the Maldives Police Service with the power to
issue an order not to hold a planned gathering. Section 6 grants the Maldives
Police Service with this power while Section 7 sets out the grounds for making
such an order. In reaching this decision the High Court accepted Anwar’s
argument that Sections 6 and 7 amount to a requirement to obtain prior
permission from the State and was therefore in contradiction with Article 32 of
the 2008 Constitution.

The High Court also found issue with Section 13 of the Regulations Governing
Assembly and declared it invalid. This particular section had earlier provided that
gatherings cannot be held between 10pm in the evening and 8am in the morning.
In reaching this decision the High Court did say with reference to the OSCE-
ODIHR'’s guidelines that it is accepted practice in other democratic societies as
well to set reasonable limits on the times at which gatherings can be held.
However the High Court found that the period between 10pm in the evening and
8am in the night was arbitrary and unreasonably long. The effect of this decision
is that currently there are no limitations on the time at which gatherings can be
held in the Maldives.

The High Court also limited the information that can be required by Part 2 of the
prescribed format provided in Annex 1 to the Regulations Governing Assembly.
The Annex sets out the format for submitting the notice mentioned in Section 3 to
the Maldives Police Service. Part 2 of the Annex concerns information about the
planned gathering. Removing several parts of the prescribed format, the High
Court said in Anwar vs. the Statkat the only requisite information to be provided
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to the Maldives Police Service in Part 2 would be the intended time, date and
venue of the gathering.

The effect of the High Court’s decision is that those exercising the Article 32 right
to assembly although still required to give notice to the Maldives Police Service,
are no longer required to give such notice 14 days in advance. Also, the persons
who volunteer to take responsibility for planned gatherings according to Section 3
are no longer required to meet any restrictive conditions based on age,
citizenship, mental health or criminal record. Following the decision in Anwar vs.
the Statehe government now no longer has the power to issue an order not to
hold a planned gathering. Additionally, gatherings can now be held at any given
time although this particular decision has worrying implications.

The High Court’s decision in Anwar vs. the Stabas removed several restrictions
on the exercise of the freedom of assembly in the Maldives. However these
changes, although duly reported, have been poorly communicated by official
sources. Also, there are shortcomings inherent to the very nature of amending
laws through judicial review. Especially due to the fact that the courts can only
repeal laws but cannot take over the role of the legislative by inserting any
additional wording. The decision in Anwar vs. the 8&te also highlights the
importance of passing the draft Bill on the Right to Assembly which is currently
in Parliament. These issues are briefly examined below.

RESIDUAL ISSUES OF CONCERN

As mentioned above, the High Court’s decision in Anwar vs. the Stabeought vast
changes to the form and effect of the Regulations Governing Assembly. The case
has been reported on the High Court’s official website however the changes
brought by the case does not appear to be reflected on the Attorney General’s
Office’s official website which is widely used as the definitive source of laws and
regulations in the country. Till present, the Regulations Governing Assembly still
appears on the Attorney General’s Office’s website as a regulation issued by the
Ministry of Home Affairs. This is in effect a failure to accurately reflect the
clarified status of the regulations as part of the General Regulations Act. Also the
copy of the Regulations Governing Assembly on the Attorney General’s Office’s
website retains all the clauses in the document which were declared invalid by the
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High Court. No mention is made of the High Court’s decision in Anwar vs. the
Stateeither. This in effect has the potential to mislead those making reference to
the website about the current status and effect of the Regulations Governing
Assembly.

Another pressing matter of concern is that the concluding observations adopted
by the UN Human Rights Committee following the consideration of reports
submitted by the Maldives under Article 40 of the ICCPR, misstates that under
the Regulations Governing Assembly, those organizing a rally are still required to
give notice 14 days in advance®. This is regardless of the fact that those
concluding observations were adopted 2 months after the High Court delivered its
verdict in Anwar vs. the Statehich effectively removed the requirement to give
notice 14 days in advance. The Human Rights Commission of the Maldives in
their shadow report submitted during the review process does mention the effect
of Anwar vs. the SatHowever, the HRCM’s statement may create confusion
about the exact changes brought to Section 3 of the Regulations Governing
Assembly. The HRCM’s statement is as follows.

The ORegul ation concerning Assembl y
assembly in theo@stitution, as regulation requires at least three persons
representing the organizers of public assemblies to submit a written form
fourteen days prior to every gathering to the MPS, while the Constitution
guarantees peaceful assembly without any ficer@o April 25, 2012

the High Court invalidated Article 4, 6, 7, 8(c), 13 and a part of Article 3
citing contradiction with the Constitution. The aforementioned articles
required that the person organizing the demonstration be identified and
informed iradvance, the provision for MPS to deny permission to conduct
demonstrations, imposing conditions on the freedom of assembly, setting
time limits for the duration of demonstrations, and the prerequisite of
giving MPS prior notice of the demonstrations.

As can be seen above, the HRCM does make mention of Anwar vs. the State
However the statement while noting that the High Court did repeal a part of

2 UN Office of the High Commissioner for Human Rights, Concluding Observations Adopted under
ICCPR review of Maldives7{Quly 2012), CCPR/C/MDV/O/1, 5(UN, 2012) 5, Para 23

2 Human Rights Commission of Maldives, Shadow Report under International Covenant on

Civil and Political Rights in Response to the Maldives Initial State Report, (5" July 2012),
http://hrcm.org.mv/publications/otherreports/ HRCM_Shadow_report_to_ICCPR.pdf,

[accessed 12 November 2012] Pg. 57, Para 149
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Section 3, fails to accurately reflect the changes brought to Section 3 of the
Regulations Governing Assembly by the decision in Anwar vs. the Stafollowing
Anwar vs. the Statkose organizing rallies in the Maldives are no longer required
to submit notice 14 days in advance. The notice requirement remains but such
notice can be submitted at any time prior to the planned rally. The HRCM’s
statement may imply that the prior notice requirement has been removed
altogether.

State institutions should accurately reflect changes to the law especially when
those changes affect the operation of fundamental freedoms essential to the
consolidation of democracy in the Maldives. While the HRCM does reflect the
role of the courts in bringing the legal framework in line with the Constitution,
court decisions and their impact can be better reflected if sources of reference such
as the Attorney General’s Office’s website is updated on a daily basis and
translations of Divehi-language documents are consistently provided especially
with regards to laws that international human rights monitoring bodies might
wish to refer to.

Although the High Court does not go into detail it cites the recommendation in
OSCE-ODIHR'’s Guidelines on the Freedom of Peaceful Assembly to recognize
the right to hold a gathering without giving notice. The Freedom of Assembly
Bill®2, currently being reviewed by Parliament, in Committee talks about the right
to hold spontaneous gatherings without prior notice to the police in Clause 14 of
the Bill. Currently, even after the changes brought about by Anwar vs. the Statée
Regulations Governing Assembly does not permit gatherings to be held without
notice.

Following the High Court’s decision to remove Section 13 of the Regulations
Governing Assembly, there are currently no limits set on the times at which a
gathering can be held anywhere in the Maldives. This poses problems especially
due to the particular geographic and social set up of the country. Political activity
including gatherings are very much concentrated in the capital city of Male’
which is only around 1.77 km? in area.

2 Note: The Freedom of Assembly Bill was under review on November 18, 2012 at the time of
writing.
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The Freedom of Assembly Bill sets out limitations as well as guidelines for
limiting the times at which gatherings can be held. Clause 26 of the Bill says that
the Maldives Police Service can in special circumstances order a gathering to be
delayed and should in such circumstances advise an alternative time for the
gathering in such a way that the objectives of those holding it are not
compromised. Also the same Clause says that megaphones cannot be used in
gatherings held in residential areas after 8pm and also that gatherings cannot be
held in such areas after 10pm. Clause 26 of the Freedom of Assembly Bill
completely prohibits the use of megaphones if a gathering is held within 50 feet of
a school during school hours. Also the same Clause says that those holding sit-ins
in locations where normal pedestrian and vehicle traffic might get obstructed can
wait in such a location only for a relatively limited amount of time.

CONCLUSIONS

The High Court’s decision in Anwar vs. the Statéghlights the role that can be
played by the courts in the near future to bring domestic legislation in line with
the aspirations embodied in the relatively new constitutional framework
guaranteeing fundamental freedoms in the Maldives. Also, as in Anwar vs. the
Statethe courts can ensure that such legislation is amended in the near term while
the Parliament works to pass legislation defining the operation of human rights in
the country. However there are limits to what the courts may do which in turn
emphasizes the importance of passing such legislation in the medium term. The
case of Anwar vs. the Stai#so highlights shortcomings in the reporting of changes
brought to laws through the courts. This issue should be addressed to ensure that
the important role played by the courts is effectively communicated domestically
and abroad.
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TWO DECADES ON:
CHILD RIGHTS IN THE MALDIVES

Aishath Ibahath”

[2013] 1 MLR 41

0There is no trust more sacred

t han

There is no duty more important than ensuring that their rights are
respeted, that their welfare is protected, that their lives are free from fear

and want and that they can grow
Kofi Annan'

The Maldives first became party to the United Nations Convention on the Rights
of the Child (CRC) on 11™ February 1991. Since then, significant steps have been
taken to ensure that obligations under the treaty are met at home. In this regard,
enabling domestic legislations have been enacted in line with the CRC. Also the
Government of Maldives has taken steps for the implementation of targeted
policies aimed at protecting the rights of children. Clearer definitions of crimes
against children and better reporting mechanisms have served to highlight the
situation on the ground. However heightened awareness of the problem also
brings to the fore, crucial deficits that need to be addressed in order to better
translate aspirations on paper into practice. This article looks at the legal
framework on child rights protection in the Maldives as well as the institutional
structures in place for the same as well as the shortcomings in these areas.

LEGAL FRAMEWORK

The CRC adopted by the UN General Assembly on 20™ November 1989, sets out
the basic rights of children as well as state obligations for the fulfillment of these

" BA (Hons) in Psychology, International Islamic University, Malaysia.
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rights. The document creates a multilateral legal framework to cover the survival,
development, protection and social activity of all persons under the age of 18
years. The CRC aims to hold responsible, governments, parents, civil society and
all others who have a duty to ensure basic services like nutrition, education,
health care, water, sanitation, and protection for children.

The future for child rights looked particularly bright when the Government of
Maldives — one of the first countries to become signatory to the convention —
ratified the CRC on 11™ February 1991 and subsequently enacted the Child
Rights Protection Act (Act No.: 9/91). The Maldives also later became party to
the Optional Protocol to the CRC on the Involvement of Children in Armed
Conflict 29" January 2009 and the Optional Protocol to the CRC on the Sale of
Children, Child Prostitution and Child Pornography on 10" June 2005. Also, in
the same year that Maldives ratified the CRC, the Child Rights Protection Act
(hereinafter, “CRPA”) was passed into law.

Given the Constitution, culture of governance and wider legal framework at the
time, the CRPA, without a doubt, enshrines an unprecedented set of rights and is
considered a significant milestone for human rights protection in the Maldives. It
laid the foundation early on for the development of child rights in the country.

It was only 15 years after acceding to the CRC, in 2006, that the Maldives became
treaty to other multilateral treaties covering the protection of human rights. Since,
then, in 2008 we have adopted a new and democratic Constitution with a heavy
focus on protecting fundamental freedoms and basic human rights. Chapter II of
the Constitution which is comprised of 54 Articles contains several provisions for
the protection of child rights. Article 34 (b), calls for the protection of children in
the event of a breakdown in marital relations between parents. Article 35 (a)
clearly says that children are entitled to special protection and assistance from the
State and society. Article 35 also prohibits discrimination between and
exploitation of children. Article 36 (b) sets out a duty for the State and parents to
ensure that children get both primary and secondary education.’

2 Ministry of Legal Reform, Information, Arts and Culture, Functional Translation of the Constitution
of the Republiof Maldives 200@/1ale’, Government of Maldives, 2008), 8, accessed January 14,
2013, http://www.maldivesinfo.gov.mv/home/upload/downloads/Compilation.pdf
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While our new democratic Constitution enshrines our aspirations to ensure the
wellbeing of all sectors of society including children, the Maldives still has a long
way to go because of the relative youth of institutions and the novelty of
democratic values and beliefs.

The Maldives later passed several other statutes ensuring protective measures to
promote the wellbeing of children. For example the Family Act (Act No.:
4/2000) set out the legal means to obtain child support and alimony payments
from divorced and estranged fathers. While the CRPA demands special support
for children with disabilities it does not go into the specifics of how such
assistance is to be provided. The People’s Majlis later passed a Protection and
Welfare Benefits for People with Disabilities Act (Act No.: 8/2010) which creates
a special Council for the Protection of the Rights of Disabled People to
coordinate measures taken by the State to provide for the care and wellbeing of
disabled people including children in the country.

While the Maldives has been able to lay down the basic framework to mobilize
state interventions for child rights protection, it was only recently that the
country’s legislature endorsed harsher measures to punish child abuse either
sexual or otherwise. The first such legislation came in the form of the Special
Provisions in Dealing with Child Sexual Abusers Act (Act No.: 12/2009). The
Act lowers the threshold for establishing sexual offenses committed against
children and outlines measures to monitor pedophiles after their release from
conviction.

Later on in 2012 the Maldives saw the passing of a Domestic Violence
Prohibition Act (Act No.: 3/2012) which for the first time criminalized physical
and mental abuse which takes place within the household. The Act is expected to
strengthen existing measures to protect the family unit especially in the case of
women and girl children from all forms of abuse that may take place in a
domestic setting.

In addition to punitive measures for offenses against children, since 1981, the
Penal Code of the country has provided special status for juvenile offenders.
Section 6 of the Code calls for lightening punishments handed down to children
under the age of 10. Also, Section 7 also gives discretionary powers to a judge, to



a4 |

reduce the sentence for underage offenders between the age of 10 and 16 for
crimes excluding offenses in relation to the religion of Islam and murder.

The Maldives has also endorsed positive legislation to promote the healthy
growth of young children. The Public Health Protection Act (Act No.: 7/2012)
makes it an offense to avoid public vaccination programs conducted for young
people under 18 years of age. According to Section 18, (d) of the Act, whosoever
is found guilty of refusing to submit a child under 18 for vaccination is to be fined
up to a ceiling of MVR 3000.

While enabling laws have ushered in vast reforms to the institutional structures in
place for the protection of child rights there are yet important laws required to
strengthen the protection of child rights in the country.

A capacity review conducted in July 2010 shows that social workers handling
interventions aimed at protecting children lack the necessary training to carry out
their tasks. The government is currently working to provide tertiary-level training
for social workers as well as set out a Code of Conduct for such work’.

INSTITUTIONAL FRAMEWORK

In a country where nearly half the population is less than 18 years of age®,
enabling laws such as the Child Rights Protection Act (CRPA) have become ever
more relevant in today’s context.

From the outset, the Act has facilitated the founding of a National Council for the
Protection of the Rights of Children in 1992, which is comprised of senior
government officials and members of the civil society. The task of this Council
has been to monitor the adherence of government policy with the CRC. A special

* Ministry of Foreign Affairs, Government of Maldives, Maldives National Report, in accordance with
paragraph 15(a) of the annex to Human Rights Council Resolufdialb’1Government of

Maldives, 2010),11, accessed January 14, 2013,
http://www.foreign.gov.mv/v3/pdf/Maldives'%20UPR%20National%20Report%20-

%20submitted%20Aug%202010.pdf
4 International Bureau for Children’s Rights, Making Children’s Rights Work: Country Profile on

Maldives, (UNICEF), 2, accessed January 14, 2013,
http://www.unicef.org/maldives/Making Child Rights work in the Maldives.pdf


http://www.foreign.gov.mv/v3/pdf/Maldives'%20UPR%20National%20Report%20-%20submitted%20Aug%202010.pdf
http://www.foreign.gov.mv/v3/pdf/Maldives'%20UPR%20National%20Report%20-%20submitted%20Aug%202010.pdf
http://www.unicef.org/maldives/Making_Child_Rights_work_in_the_Maldives.pdf
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Unit to for the Rights of Children (URC) was also established within the then
Ministry of Women’s Affairs and Social Security to promote the values found in
the CRC and to enforce the CRPA.’

The CRPA has also enabled active and systematic involvement of the State in
protecting the rights of children. By and large, the CRPA has reaffirmed the
obligations of the State, community and families to uphold and respect the rights
stipulated in the CRC.

Early initiatives were also undertaken by the Ministry of Education in
collaboration with State media to raise awareness about early childhood
development and child rights.

Since then, State-sanctioned child rights and protection has taken many shapes
and forms in the Maldives. The evolution of State practice has yielded promising
prospects of instituting a functioning and mainstream child protection system and
introduced new policy frameworks. Now, 20 years since the enactment of the
CRPA, the Government has established a Family and Child Services Center in
every atoll of the Maldives, in a bid to overcome the challenges faced by the
country’s unique population distribution. All these Centers are mandated to
embed a culture within their respective communities where child rights are
respected and protected.

The run-up to the passing of a rights-based Constitution in 2008 saw the
formation of several new institutions with a human rights focus. For example, the
Maldives Police Service which was founded as a civil body on 2004 established
the Family and Child Protection Unit (FCPU) to protect child victims and handle
cases involving juvenile offenders. Also the Child and Family Protection Service
within the Department of Gender and family Protection Services coordinates with
the FCPU and also mobilizes teams to outlying island communities outside of the
capital city where institutional mechanisms have a permanent presence.

With these important developments the Maldives has been acknowledged for its
commitment to the CRC and also for its role in advocating for the rights and
development of the children.

*Ibid., 4
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However, regardless of the optimistic outlook on the surface, there still exist huge
gaps to be bridged between what may be criticized as cosmetic developments and
the actual state of child rights protection in the country. While it is important to
acknowledge the considerable challenges faced in implementing the CRC, it is
also important to objectively look at any potential deficits ranging from
regulations and policy frameworks to interventions

GAPS IN THE SYSTEM

As per the CRC it is the responsibility of the State to provide an environment for
children where their wellbeing is ensured and they are protected from internal and
external factors that might pose a threat to their emotional and physical
development.

The current state of our populace is such that lack of tolerance and respect for
different opinions and viewpoints has sparked acts of violence over the recent
years. Dogmatism and a refusal to engage in open debate have created deep
divisions that threaten to keep people segregated in ‘warring’ camps. In this
context it is a challenge to find common ground in order to restore peace and
stability for the enjoyment of social life. These developments are especially
relevant with regards to their effect on the development of young generations.

Between December 2010 and October 2011 more than 1100 cases of child abuse
(sexual, physical, emotional, neglect) had been reported to the Department of
Gender and Family Protection Services. What is more alarming is that both
reports and anecdotal evidence suggest that numbers have been escalating.
Improved reporting mechanisms and increased focus on child rights may play a
role in bringing existing issues into sharper focus. Nonetheless, what is clear is
that serious problems such as child abuse appear to be systemic issues which may
possibly stem from common misconceptions and traditional mindsets as well as
challenges facing the State in effective enforcement of systems in place for the
protection of children.

A key measure of our commitment to the CRC and its domestic application is
how well we protect our children.



| 47

The Combined First and Second State Reports (2006) on the CRC states that the
Government has planned various awareness and advocacy programs to create
awareness across the country to promote child rights and work for the wellbeing
of children in the community. ¢ The reports also stressed on the need to revise
existing legislations which place restrictions on the implementation of CRC and
also work towards establishing an independent monitoring body, which would
overlook the Government’s role in the implementation of CRC.

However, even after 6 years of its publication little progress has been done on
achieving these aspirations. Lack of effective media campaigns and nationwide
advocacy programs has resulted in the community still not recognizing the need
for stronger implementation of CRC in all aspects relating to children. The best
explanation would be the increasing discussions of matters of child abuse on
political and social forums but not being able to put forward alternative solutions
to address the issue.

At this critical juncture, and the ever-changing social and private spheres, it is
important to ask whether the current legislative and systematic approaches are
sufficient to protecting children. We need to ascertain to what extent fundamental
rights of children are secured. We need to find ways to stop the current culture of
passing the blame from the State to community and vice versa. We also need to
assess whether we need a complete review and overhaul of the regulatory and
policy framework or complementing the existing system.

Answers to these vital questions come through examination of current
atmosphere and practices. To understand prerequisites for change it is important
to start with evidence on the ground.

State officials have at various public forums discussed dilemma arising from
ambiguous nature of law 9/91. It is particularly evident in cases of safeguarding
children from abuse.

The Special Provisions in Dealing with Child Sexual Abusers Act was enacted in
an attempt to address issues surrounding sexual exploitation and abuse of minors.

® Ministry of Gender and Family, Government of Maldives, Combined First and Second Periodic
Report to the United NatipidNICEF, 2006), accessed January 14, 2013,
http://www.unicef.org/maldives/CRC Report Ministry of Gender.pdf


http://www.unicef.org/maldives/CRC_Report_Ministry_of_Gender.pdf
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This enabled harsher sentencing for perpetrators of sexual abuse. Yet due to the
dualistic nature of the legal system in the Maldives, it on occasions fails to fully
protect the rights of victims.

One such case involves a 16 year old girl sentenced to 100 lashes to be enforced
when she turns 18. The girl was convicted for having extramarital sexual relations
by the Hulhudhuffaaru Magistrate Court in Raa Atoll. Meanwhile as she is a
minor the same Court had sentenced a 29-year-old man to 10 years imprisonment
for statutory rape against the girl in the same case’. The man had been sentenced
under the Special Procedures for Dealing with Child Sex Abusers Act while his
victim had also been found guilty of Zina under Islamic Shar’iah.

This particular case highlights inherent controversy in the definition of ‘age of
consent’. The Special Provisions in Dealing with Child Sexual Abusers Act
stipulates that a child under the age of 13 cannot consent to sex. Any sexual
engagement on part of a child between the age of 13-18 can only be deemed
consensual within marriage or if proved at a court of law. The lack of clarity in
defining a fixed age of consent provides opportunity for judges to rule at their
own discretion, sometimes at the expense of rights of the child. This is rather
problematic especially if sitting judge/s have limited or insubstantial knowledge
of CRC.

This alone provides enough ground to argue that in addition to training judges
and relevant stakeholders on CRC, there is an urgent need to revise existing
legislation to ensure that the best interest of the child is prominent.

At present if there is conflict between the Convention and domestic law, domestic
legislation will prevail. In this regard the legal system has failed to put the interest
of child first.

When all protective measures fail, children are removed into State care, ideally as
a last resort. Under article 20 of CRC children deprived of family environment
should be provided alternative care by the state.

7 “Maldives’ Court Sentences 16-Year-Old Gitl to 100 Lashes for Sex Act”, The Indian Express,
September 04, 2012, accessed January 14, 2013
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At present there are more than 50 children housed at the Villingili Children’s
Home.

However, the debate is whether the system is well equipped to cater for needs of
these children who have suffered various forms of abuse. At present there is little
or no therapeutic support offered in this institution and is more often than not a
one-way street into the system for these children. The focus is more on catering to
daily needs rather than employing effective programs to deal with their emotional
wellbeing.® In such a setting state care may be detrimental rather than beneficial
to the development of the child.

Furthermore there is no legal framework governing the institutionalization of
children. First there are no rules governing removal of children into state care.
Secondly there are no standardized procedures once children are put under state
care. This creates a void when the first and foremost duty of the state should be to
reintegrate these children into society and be provided with environments where
they are given the opportunity to grow up in a loving and protective
enviromment.

Islamic Shar’iah does not recognize the system of adoption and the Government
of Maldives has put in place reservations to article 21 of the CRC stipulating
adoption.

Nevertheless given the plight of society, there is an urgent need to seek alternative
mechanisms of possible redress. One viable option to this being a well monitored
and executed system of foster care. Perhaps again, for this to materialize and of
foremost importance, the state needs to adopt key legislation to safeguard the
interests of both duty bearers and rights holders.

CONCLUSIONS

‘With the above issues and gaps Maldives needs to bring about a paradigm shift in
the child rights system. It is evident that even though the foundation laid two

8 Ministry of Gender and Family, Government of Maldives, Combined First and Second Periodic
Report to the United Natip@SNICEF, 2006), 52, accessed January 14, 2013,
http://www.unicef.org/maldives/CRC Report Ministry of Gender.pdf
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decades ago was strong it cannot withstand the forces put on it by the current
dynamic situation of the country.

Children of a country are the building blocks of its future generations. Thus, as
we march towards a more democratic system of governance we need to ensure
that our children are provided a safe and just environment for their holistic
development. Child rights needs to be at the forefront of each debate we have on
shaping our tomorrow. The rights of the child should cut through each and every
sector of the development spectrum.

Thus, it is time Maldives needs to overhaul the child rights system of the country.
Laws and regulations that safeguard children should be reviewed in parallel to
other necessary laws, which would have direct and indirect effects on children.
We need to ensure that in the process of judicial reform courts are a safe haven
for children who are and would be placed in the system. The government should
streamline its services so that it could cater to the current and future needs of the
country. All relevant stakeholders in the country need to play an important role in
shaping the future of the children of this country.



| 51

1 35,5 2013

’



52

> @ o o o~Q
AP ¥ "1’3Jﬁ7

7’7

TAZTt «l S« 7 [ WthR«[S T RX g ¥ «f P - f« X € YW X« Z- T
“R- U R --YUC KUY R U« L« - YT TEhv- YYFEAET
T Wt TeU -0 «ZYp PEWXZ@&"U MY F2- U2 ZxU X t-Y=-o
- W« RWSX-R - BDOFUYF X X«Wpj k¥W[ U XxT&V_«fb Y
L2 Z2[ « XpTaeX 2T2[ - R - Y« o 2] WetXMU Y] £eXpet

pe Y-e-epbpuTu¥ -"U«\ ubuZ Xc |
4 -\ -2 PEFAW[ HTE«X'Y

0095 *_-[ O " «[ " J«[pk«Y T U®]
+9603344911 (T \)
49603344922 (pbuX=x\)

(WecxY p_«g-bpuT-UpgMub UKEZ gtk W @] «Re d’
(kkextVY HP_«tg~puad-&ugt) ~m="pb YH_ «
(YecgYro-Z UmB®t plh pBR Y« Y

(~f-02_+[ Opu[zxY.°f.-Y«Y.-Y«Y) QU«Br#\g3 ®uUq
(®Y-T°URV O2 Y. pbY. pb#Y¥Y- YUY .[°fY)« KOY« h #Nc? Up
“U-R-d Sscp_«U-[pd«Y . Uc ~U=f-c

H_®X«Z O ]-Z«b ®_«t ~]«[pk

H_®X«Z O U«ZpuY«T [ "~ 1«[uYx

W ®X«Z O mut b Y _kXb k

L2 Z2X2[ « XaT«[ ®X«[ TU X U«\ pbpT-aUpe «™«ZUTT [HIF3-X)_ «X«Te LS @k @ st
T pE T YUY [f-UT X T U« Z«S«X PTeX«kpY«p £ 7 AS[° Tt «| - Y« T X«
T+t uS3 X-b U«V -puBY¥XhK[F{_OpE®RZpY+YY«Z-F«X pPT«XpuT«X =] pT [«Z™
THY2U®V«l  «] «\ Y «MN«ZT T £ TUXYekY_® XuYZ« h&T[°-T[ = v= [QUCT]-«dT =Z T T_2UVY +='\ «@_
_uY«h«[ - [«]. #®H«TU @Y +£¥epuTx{ege-g-¢c pT«o2Upepb-T-[pcztY p_«o®c

.2 Z+TpT "@bWZe e@WbXTt--YY = 0

4+ = H+




| 53

222
o=

i jisl¥ 1T Eup
[2013]1MLR55 . . . .O{. 1.l Ot Nj O N~T! Ot Owilij O "1/{

I £pui { Ouly
N~T ¢l F 0E*FU] Onl @wiEs~TT wilgHw TN-
[2013]1MLR66 . . . . « . o e e OvE£Eiln



54



| 55

Zo0% % s2O22%
P> 271 ;H’—‘M/"J
o o0co ¢20 o> % %r %o, O0C 2% 022%
[ 7{ >— /34): »7 I".f@) D VS
v

" U-R-d ®_«t Hd-R«][

[2013] 1 MLR 55

®XY« Z « ° -] «R pTx"-V-_"U=-V pT X«T°
L 2ZEXEi pY+EY 2T2Z2U" X m®\ uT«”r ~XzY
X« X« ] -Y=Z«" -Y«Rx[ upTx2Y 2RzhuT
U=V 7 T [ T]*R puY«NT]-YAaZ«® Y uT

.t Z £ UISTEXRKLT 42 Y- Z « -
-a]l A+ «®hEb«Y T°TAv

Y uT S«] +  uYxY«] puY R 2V-_ uS«]|
~ZPT: - B ] FRAVY@TU+N +° [ -Y =U"
OpuepuXzyY pT-_puV2TxY ud-=-\v2y- " [T-YxR
- Y« 2hpY-U-R+Z-] . +Z+Y+U XpT T2V

+Z+Y+2T=-]-Y-X 2T°T~v

I+

S uffph- U R2 hpY-U-RzxZ-] ®X«[ °Rp\ «
Y 2 ®b-b«¥Y T°T=v . +2%IX#[] ®BRpb«[Y
_«] «V puS«n3’ «f -1 uT [«U X _«[ «t

|+

U=-f+ cTe<a 1 & Y . )°pf .@HpYY @ Y .. -L)VIRARYIE N[ Y+ Y



56 |

HS«] °h Z°TYwY®WBI-He«Y pT "« XuY«b«]
T pT ot - Y« X«epuS«[ Zu~r«[-_«b punT X
2 ZEXEYa]puYa[ «]«  TUAV -Z U X" U®\
®T+] £ R HPYX«® I h WYYZWY  phu&fr-YZ VY« [ «X
HS3 X«ppuY-l MT- X«Z . 2ZEYx] £\ Y o
HT A"-fuY«U -Y«] «R pT e X pu[®Upg b
T _mZ b AN« -®_ «XOXKX«xPY-Y-aZ«® ~Z
271 £  ®b-b«Y T°Tav pT+ -W ° o[ ]+R
+° e  Xpu[®Upg b -Y« [ \-R uT T2V

L2 ZE XY S E XS - WA

d

(G

353 A3 271

®X«] - YZ« [ puT3X 2ZzU] ¥ _bMabte Y-Y
?US«X«T«0?2 _pub-hzx_ pcxe?2 - _*CcA «Nc«

« T« Y[ « U X« [ «t S U=-R- | - TeXtY«]
MHTx2Z+ =V - YQ008 [®bX bgYET&X-U X \=«¢ U
MT«X- [ .2 ZE2X:2[ P RUN «| pAr3y MbxZ-

Y L x2ZxTpuT [ 23 Yur3Y HY<«<®B&PPBT X«T
. 2Z+2S«N3 T SZ-[-Y« OU-T-wWAH

- R«Z ] - S« HT«U X _«[ «t HS«Y®b-b
-Y=-TuT R®_-h«[ " pT ~-fuY«U =Z- Y«
TVl up«”N @l pOuBE Rup-hpyu pThb&RW_ - h«]

. 2ZxX+*xR«V 2W Y puS3XuT B2V pSc



| 57

HT S«] 7 U=V 2]10-W-S«XKT XN =T° T—m
HT [ «U X _«[«t puS«ipY«[ £Y puT U-X
AS«\ PT«U X' _«[ « & Z PUS«X«®@b - b°«by YT ° FZAv
HT R®_-h«[ «ppY-l 7 T M IR%&ZU ] - Y
Y OF ¥YS«X«N T°TAav U X T v®e®] up«”
O- Y-S« X« ]-YaZ«’ -] «R pT U=-X U
W +Z+xS«X«NT _°bTY 2Z+xU" X«

LT " X«A"T°Tav ®T2]+R " ]-Y=Z«  uT~
®T«Z-Y«\ =" T-R pT«XzY pT ~3° ®_ «]|
®b-b«Y T°T-v Y«Y ®TzxRzY . *xZxYzxZ
HT U X« «R=\ pbzxZ«[ «T . £Z+peS«Y] °Fh |

+ ®b-bd997 PODELWXx X« [ -Y=-Z« -U R-
2 7% U «[ «t PS«i pY«[ Y puT U=-X U«b @
-U R -Z+xf - T -] «Y Mb«f - Z - Y«

«[ «T=-T V PgS«X«™3 " upTxRzY . £Z£T°T-
. 2Z2T°Tav ®Yx2Y «[ «T-\puS3 Xy

HT A3 - [ . 2Z12Y+2Z+U X« 27 R~ \® bpnYotaXye« ~
®T° T-v ®X«X«™ ]1-Y=Z«’ -] «R puTzx" -
-UxZ-T+x_+V O®X«Y«T=[ W X-1]-Y =Z«
- Y« X«epS«[ T2V ®T°T-v -]«¥®TaZ-Vu
-UxZ-Tx_ 2V - Y« X«euS«[ T2V =+ =]puyY

.2 Z+2Y2T=-] -WtY«cecT«X pT X« e’ X

156 O« T = Y XK«MU MG Q99K BUD~ Ve« ¥W KTkZvV 27 =f pyY-
L]l MY S «T



58 |

[ uY-R | 2Z+U X« «R=\ - Y« =[] phY - B
- Y«Rzx[ uT2Y 2RzhpuT-U=-X-Y«[ «}] pYS«i
HS«i HY«]| Y UT ~-f pY«U? . U.S3&kRBRUX
KT A-fpY«U -Y« pY£A3' @ thpuTh~W0 XO€

- ®X«X«r ] - YAaZ« «]«\xY -]«Y | %7
O®Xk _+b [«X-[ . +2ZxY+T~-]-2+_+V UnSc«
«N«Z T O«]«\ ]-Y=Z« = [ WxY puT
Y pT ~-fpuY«U =-R-U R £ 2hpY-U-RztZ

L ZE XN ] - YA Ze «] «

UaV ®T°Tav =T V 272IY®X«¥& Z¥p LA &[4
HT«X2V-_ pS«X«”™ ]-Y=aZ« 2Rzxh T
HT-Y+UzA 2 pT A-fuY«lU ®X«r®  puYzY
= ZuTx - Z2] pT«T £ X«&XFkVY-Z«'[ Q@I
+T2R+h pbxZpT«U X _«[ «t HS«Y«[ «R-:
L EZEXEXN

- © /s 222 ,’7’(. €2, 2 s 207
AN P8P SUVSE SVRINPS AV
rd

OU- Y-Z U=f pY «20081 T&HU- DX« Y «T °«Tt = v SB "X~

HY2T°T=v -UzxZ-Tx_ £V ®X« X« ]-Y-Z«
HS« X« ] -Y=Z«’ +Y O- Y[ « XpYxX«”
HS«n3 =Z-Y«\ - |&H\R puTYacXt [T YW--RZ «[~ +

MYz « Xpb R 7 U«Z2] 2V T°\ HMS«[ =d-



| 59

®b-b«Y “TTEZAT DDITEREWYb R«V -Y« ~R
HY: X« ] - YaZ« 278 Yz PRExYbh«RY« UT®AT =~ =
LS«] °h™Z (" T° @608 2ReWpKeT JTTYFZw"
+ 2] AYS] T KTkZV +Y ®T2] puS*X ~—_®bp)
®T«Z-Y« =]l pY-]

T UT puT-ftYgV¥a =7 X« ] -YA@&&XT°T]-wT :

LS« X«A3 pT°T pT+ -V-_ ~UaV +° [~
O-Y-S«[ Y-]uTzx" HS«Y-U X =7--¥W«\T=]:
MY« ] -Y=Z« T [UT-R [ HUS«[ MUpK-t n

- Y« X«epS«[ T-]-MS«[ UpTV- RERTYE YT’V ]

L 27+ TRT2Te]Twlv- [~ Z -

-V 2RzV-aX«a2 " JTiIYZAQR X[ = [«blT = uT-uYTs
« P«Ze p2908 "®TY- U X - [ U X "~ ®] pb«”
T .V £Y - Y« Tl ®Ua”r Y . 4£Z+YafpY-U

“R:Z-] ®Y-[ t+ZYYBB«YXAYBRZWV[ _ T QT
HS«Y-h®N"«T £T=] 271Xt TOWMIAD 4 Y UT KT = «
- Y« T°T-v 2RzV-aX«™ 1-Y=Z« [ uT-

Hb+Z X« U X=-d" XFTTFHhwU £[Y YT« °]
L2 Z X[ « X «TUT«IpH" @b XY p°

S Th«T - Y«_«V H_-V u_-V z2a4dWidPh\«i] - Y]-Z[«

Q008 - Y24 _® h- Y +'0+ h U®-Z[«RT -bp_«h -
http://www.haveeru.com.mv/dhivehi/newsi6&

L« TAa] 27 TT°TAav —Z-kd i BbXDbEYI AV T-Y&+" R



60

+° 2] WWEKR [ ®DbD«d«Y T°T=v HT- Y«] «\

020¢CCC I20s
WNRASSIV DIRD  S$PND IV

®T2] +R pPY+]-Y-Z«®

. 2Z+[ WxY«S«X

tZxYxT-TuT«Z T

I+

I+

+ + H+

I+

=

H

TUT A -fuY«U
Y O- Y=aX«™ T°

€%0% ~, v, 271 € P rO22%

SIS
4

= Z-Y«\ -®X«[ URW\

+Y puT 237 ®U° ub ] b
HYx] - Y=-Z« Y unuS«Y
O®RX«T°TH=v «THUT«] ®

T=v

~Z-Y«\ pS3 X “Tv®

. #Z+x X« ] -YaZ«v =] «R -Y«2UxAN

"2hpY-U- RxZ-]
[ U TERxY«[ «R

TafpY-U°RU[ h
T ~3° 2T=+[-R

Y« 2hpY-U-RzZ-]

Yt X« U=V =2Z-
L E2ZxY2Z- Y\ £

- Y« [ epX¥ErREpPY¥IFIU-

-] «Y

i‘2
LY «”
. *

Y «\ -
ZuT

J

. +xZ+xY+xZ+tU X _°

[ T U XpuT«X HS«X«r3 > pT°T *Y - Y

hpuY-U- R+ZT-5]v O« L
e 2X ®X®b-kuYzt’
ZxXtMN«f pY- _°Yub

oco ¢2
Feiii e

@ o o>
U Y 51
27

T EY - U\ g b-YY ®X

V- _ ubzxZpS«e’ X
f @N2010 Y «U «(V PTT°«TT= v

«T=[ x£° 7 T°PHVE @b Yk YB] UYFRF vi«T «Zf



| 61

-Y«] « R pY«™ ] -Y=aZ« e KuTt-Wt +Q-pYSe«
+° e’ X u[®Uugt BZOYHUZ YT «VV-uT TU-W
H[®Upg b . +Z+X+t[ «X«]pY R ®X«[ ] xF
- Y« a] QY ¢f7 TkZv «H3 XX« ®XeYMp - |pTF &
+T2 _+V T e X pu[®Upg b -T«eXxtY«][ <
- Y« T 2T up @ WP p® Al « W R V- ¢
2 Wt R«S R HS«eY«q =Y 0T ¥ Hp 2ep £X ke
®U=-0- " pbBOYY YR pepX£Yl - Y 2V-_  pS«
+° ®b-b«Y T°T-v VY -Ypupy-p° Rul[- ¥ =+2Z2
t up-op- Cul «Y 2WtR«SEWR B« d4X« BYY |
-Z-Y«\-V-_ 0xZ®"®ZPuS«"=aU«\ pub-Y =]

.2 Z YD TFRDFLRI

OuT U ~-Y +° [ U Xpr«f=t-U HS«X:
-Z-Y«  T°T=v T X«™MNeE XU OUN S X«

b U=V +° [ 1z2R pY«” ]-Y~=
+Z+xY«T-" puY«™ _=Z b ®T

I+

(R) £ 9 gY-[T°dF¥Z x5 X« €
2] UYIG [+« TTZT v =] X«™ ¢
ﬂ]uYI}'[i\((W((ozrﬂV 18 X« N €
ﬂ]uYI%[i\((W((ozrﬂV ig X«N €
- YI3 [+ « T =v % X«™N e
1 u [+« 0
- V2[t «TM<Z =v =% X«™N e
1 u [+« b
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;;:;5 $30R353 ;j—,’;,
+° U« 20INRISWV« b« VuT«T £ eXXEAP®&@UNgT[ b
HS«N"=aU=-V-1t =Z-Y« U«20IIYH XWIB BT F¥S«]x
HT S« £+ (941 H#H7 @ ubr«Y TR TwX O®X
TTOTav O-YaTuT Ve« MiTht Y+ []Z W XU
H[®Upug b pTzx  BSBXUMNKf F4/20002 RESWY-T «
. xZE2Xt] - YaZ« SZ-Y«\=Z

«Tl« Z2° ] - Y\Z&XU tx¥Y *Y«]-Y=Z«’ pT o
-] «Y O-Y=[] T-]«]uY R = [«XzY O-
t[pT2Y =° [ U X [-Y=" \=abuT-Y

HS«[ « X 2uYx]®OUpE «b +HZ2KWiY U «R+t 4u-T]
L ZEY 2 Z- Y«

O U-Y=_«V pS«”"3" =Z-Y«\-V-_ puS«e’
] - Y=aZ«o O®X«[ Z e X pu[®Upug b pus
] «t ®T+*RzY . Z+YH]S\e YX =Y-Z U
-Z-Y«\-V-_ unuS«e X Y 0zxZ®"®Z e’
2 Y« a]l uYa[ Y TU-Y aZ-Y«\lpSEXuT-f
" [pY-R [ pT U X« «R=\ -]J¥YxR =-7*] XYdZ
2 RthpT«] «R uT 920p0 TUKVETETFvV TREV
®X«N=U«)\ (=Z-Y«\ pS3 X pez ' ' - _+c)

Sl U2 «TTZT~v 17 X« e
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HT S« +° T TVBTHY + X RA VUK _ W W-« & KRk X
T UaV « XY O«[ «T-\-Y«Z« puT«Y
.2 Z2Y+2T2V- _

I+
|

> %o, e -, T 22%%, 72,20 ceco? ¢
PADS SQIVIVO SIS YOIV NSVORY SSAXS9S
’ < ’ P alhed

MT S«] 22C YV XMTb« T £° e’ X pup[ ®U
T T°T=-v ®T«Z-Y«\-V-_  uS«e X u[®Up
HS«[ « XUTI58 «-]Y Y -F4UWY-Y¥HYF Y TRJALY B = b«

L EZEYEZ - Y\ pS@ X Y= f

U=~V £ [ U X [-Y~" A - p®b-Yb « Y _ T
®T«Z -YMYH =)@ -« TkZT-v . +Z+S«[ «X
HT- Y«] «\ £ Y«[gR-t. tZRXY X«U=-V° btY [

]l «Y puT- M« £+ A3 BE LYY S
- [ .2 Z2Y«X«R=-Z =]1]«R ]1]-Y=Z« 2Rt
7 e’ X p[ @Wdgu The » ® ual [« XW T X =" pT
- Y« VaZ«h +£°  _=-Z b -] L2 Z [ « X T
- Y« ®_«Y 7 T°T=" +°  X«™N e’ X uSc

L2 ZxMET pT#

Sl uVYR[E <KTTZ =% 2 R+V
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0sr0s €>r> %r %r 020 o o

I+

Y uT S«] +  WYxT°T=-v -UzxZ-Tzx_ =V
‘_[_U_X—'U_Xu[—d—'_ ®b-b«Y ~“T°T="
_ ]l 2 o[ « X«kpYe«p =7 X« ] -YaZ«®
Tt - W " aX«?r T ]-Y=2Z« «]"“YZZYXESPRA

T ~3° ®T° T-v =-Y«X«epS«[ £\
. 2Z*xY+*tR+xthpuT«] R ~VaZ«h pdS« _ -

|+

=

=

I+

Zpuyb-Y =Z-Y«\-RzxthpT«U X _ «[ «t nS
Al Y- [T @b« B«Y T°T-v O®X«X«”™ ] -
S«[ « XpT°T pYxX«™ 1 -YaZ«  =Z-Y«)\ -
HY+] - Y=Z«' =Z-Y«\®]-V-_  U«alW T
Xz Y=aU=-V ®T°T-v ®X«X«N ] -Y=Z«’ «
. 2Z+[  Zx_ £V puS«[ «Xu

I+

+T=]-THY2\ Y “«<pZ H ®LYX«TEXN " @X X
U=V O O®X« X« ]-YaZ«® 21 R pTzx" -\
HMbxZ 12 -[ «XpPuT°T «r«Z T PT«XpYzx]
HYZzU=V 2V- 7T pf ATV £TT—] -] 0=\ [ Y
] - YaZ« ®X«[ Y-] - Y« Wae Y« T«R«\ -

. xZ+XxY pbzxU-2Z -~Upep_«Y p_«U«h

! Justice G P Sing, Principles of Statutory Interpretation, LexisNexis, 13" edition, 2012, Page
1017
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S ZTT+ UYEVAa_ - UT UV - Bk E«fBbk b@ ¥
HT«U Xpb=\ pYxT°T-v «ppVY-l uT ~3°
+° TT°Tav Y . +Z+A3Y«V2Y pb2ZuS«Y-
®T°T-v [ Y«° -W [ ®Q« [T« X- W+Z- T
®b-b«Y T°T-v ®YxY upubzxZ«[«T . x£Z%S
. xZ+xTpuT-U X z°

I+

+ [ euYxRzx 2T ®b-=-b«Y T°T-v Y R«
H[®UUug b pubxZ«[ «T . +xZxYxT-U X T

O®X« X«”N ] -Y=Z«’ HYxY«V —Z-Y«\ =] «R
-U-R 2RYQ@\S«™3 " pYzY [ 2RUuZx «®b mlZe W «
L ZxYxTA] -]l puYx\ Y *

- Y« 2UxN 271 4 - @&Db b «Y pTY-T = v T&X« X « A
HY«”N  _°b Y +  ®b-b«Y T°Tav ®T+*R=
AZpT T2V pT«] « R pTe XX« M Ye " uXS «O&«| Yu-TT+
HS«[ « XY «M«Z T O®X«[ T-] pT A3C

L2 ZExS«X«MpNraU«l a]«R  T°T-av ®



TEPui { Oulylo{l -

[2013] 1 MLR 66

-R®[2Z+U X "«[ R 352 1@ T&ZE-bY«cY\ +TTVT
- Y« [ «X HPYEXPYER ®X«\ -U-7""1t-Y
MHT [ R U pT ~"-R pPS«Y«_ pFEY¥+[S«Y « XX |
+Y T \=U-~"t-Y +Y uT [ WtR«S R
S T°T-av O®X«\ =-U-" t-Y =Z-Y«\xtZ -RGQ
Lb+ZuY+Y - Yo« [QT PAT-'T /52 poo [ ¥ Y[
HS X «"«Z T .2 Zxf uYER pYzxzi pYzY
HS«U=f-cT«)\ uT T2V +  pu\-U-""1t-Y
HT T2V 7 \=U-" t-Y 2YX uSxXxlVuVYsx

L2 Zxf pYER- Y«V3I X ®X«T«] «U V

U« VP ®®XEY-f uY-q«v pYzxY T ]\ Y
2009HGA274 +° ~ e’ X+Ye O-ZY#[Ru T+ T2 MY - U- R
"p[ - R-UpPV-X- 4f wWtdedh .HZeYHS XYb YUy

£hpY-U-R+Z-

HCUTxF OX<Z @T°T-v O(PCPUT:_pPbpTO®OYPX) p[ =
]
2009MHGA274 " U« VU T«T —fpuY-f«v =7
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M «f - U«[ 6 U-UBZRUBZ X -RREWZI®¥KR«<he f pY -
ST\ Y =ZWSRW - Yo 2 UxN - Uxked3 X 2W
«T38Z- Y-MI ERY A=V° ~"Y pu_~"T°Tav O+Z@
LT [T _"\V"Y =2Z7t«] +£°7S7X +£°"[TuU”
CITHUHT-] «[ ¥ «zZbYF¥Y-f puY-q«v =Z-Y«)
TV =aU-" t-Y puS«S OWT«wZuYVYe«dxd WY« 2%
U= XpT-Y -Y« R®_-h«] +° N«t®U«o
. tZe®-Z2 T NA-Vab puS«i pY«[ £°

HT [ «W«R«S R puS«[ U X " \'=-T Y-"ub
Y« aATXTT O PY£Y UT-Y2U+A £ T X«Aan
H[ ®RF WYV -dY« 0 pS«[ « X - U XpuT«XpY«Z

HbxZpuYxY ppuS«[«XzY pT e’ X S«] - Y«
-fuY-d«o - Y« = _«k U«]| VeV Kk« -
uUT [ U X U=XuT-Y - Y« R®_ - h«] +
HS««w Y] pezUpepb- h=x]| -Z*x_pyYzxV

. 2ZxS«[ «X =Z T

e’ X-Y«R +t 2hpuY-U- Rx2Z-] -
S« «td? TR S« Ya[pTU XOT « A« \ iz« WHS
o« «t MS«T°T=-vzyY O«[ «T=Z-Y«\ ®] |
T V®Vur «™N T T°T=av -S«X U«R «f -] uT
T U« VUT«lg b 1eTXX2YW[ @ Y-S« « XpPYx][ «
LT +2008Spe P ©- ¥ % S« [ « X - Z20YHSCALS3 X P T -
] UY "V -R®[2Z+82X% ®be«pcR ~TOT¥y'

X« X« Y \pTU-R+Y - Y«Z«f -\  —\ aU-""Y

I+
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- Y« vV uk«n -fuyY-d«o pnT [ N3Y
"UHYEXUYHRHR BY[ RS« \U X M- Vab «_«byp
O®RTxZ -W~«\-Z uT U=f-cT«\ £ e  X- Y«
-_«R U«[ ~v®Ovpk«™r" Opubz+tZ«[ «T-2Z2 T
U=V pS«\=-U-" t-Y =Z ]zx[--X«S X C
TVOVUK«NYOXEAXTHAPYUKY R Yo X«n- X£R
2] \uS«[ U X " ~"-V=ab «_ «bpY«] ® X «
" U«VpT«T £ e” X pu[®Upg b HS«[ «X

2 T#Y®OAT [~ _+V WS« [2000/STMIST - T -

T U=-XpT-Y pS«_«[«Y £° S XY - Y« @ 7
+° X«N=aT®U«® - Y- X«N-XtR UTxR-TzxR:
« Pk 2" ®b-bRY X T*Z--W«\ -Z+xU X ~~"«[ R
- X«R®[2Y -]«Y «]«\=aZ ~-Vab pS«iyp
«[ «T=2Z-Y«\ -V-_ =aT®U«vVv -]«Y - XzR -
"t To]-Z+U X +R®[ ¥Yb DR SX Xp S« VU MBS i
.2 Z+2S«[ <

MHT R®_-h«[ =  "N«t®U«o" O®T«Z- Y«)\ 4

+Y -Y«  R®_-h«] +° M«t®U«o R«

-U X<T-"VW Ul U- YT Z«W- "~ Y- Y O« [ «
O- YaS«[ «X=ZpuTx -V-_ US«Wh¢ded Y«
- ] 20Y1IHGA/94 U« VuT«T +° e  X-Y«R 4
T w®V wbtZ- Y« [ Zx[ puT- DROIZIHOALL « _ « b |
«[ «M« U\ HS3 X=T-V uS«i gY«] +° o

HT \V=U-"2""Y-Y =Z-Y« VvO®Vuk«? O- Y«
HT U AY¥U-2 Y-Y =Z-Y«\+tZ-Y« VRV
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HS«i pHY«] 7 [« XpuT«XzY -Y«_ «O«V
. *¥Z+xS«[ «X T2 RxhpT.

“R®[2Z+U"X ~A«[ RTA T+  TzY
AV =U-"N - Y- MU TYERA Y- Z-WeZ « TR® . - h\'wf U 4
LbtZ«[ «T "UXEIRUYHRXY[ EBXY U™ X A-V
«] «\V2Y «[«T=Z -Y« [«X pPYxT-f«V 2

I+

«] «\£Y -]«Y pHZALUX - WKL PFEY £2 Ty
-Z-Y«\-W * 2]-V-_ U=V pS«\-U-" "t
- Y« a_«k U«[ ~TvOV k«” L2 ZxY«[ «T

Y O«[ «Tu?r"zT -T&U«WVW-"Y4XKNKYHR- Y\
L2 Z+xT°T pYzxi pYzY =T2]

+ Tl TXAY “REZI P MTRE®XHg b + 2 hpy-
®Y-T-h" ®T«Z- Y&\ ¥Z~ Wh | 2UYSEN23E U XV 1
- Y« S X =Z-Y«\-ZxzxU X ~"«[ R A us
HT TxY pPpT«XpYzU=-Upv-Y =Z pS«i pY
+° X MU-Vab HY«APUSTX ®Y-T-h - Y« © .
HS« X«"N3 > ®b-b«Y \=-U-"~ t-Y ®Y-T-h
T\ aU-ATt-Y PT°T ®Yag«v ®Y-\aU-A"t
[ «[R«®YPX\ -U-" t-Y ®Y-q«v ®T«Z- Y«
®X«\ =U-""1t-Y uT°T ®Y-q«v -] «Y O-
+° A= U\ -U X v®vpk«”? -Y« = _«kpU:
HT° T ®YXg « VI QUJ-Y Ste-[Y =Z- Y« ®MN«[ - U

- Y« ®@T "« «"bURRVULE" ¥l Y pt ROFY puT_«bUckT $1f U« e~ Y
(« _«bpuYe[ -
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P®X«nN3 «[ «™M«U '\ O-Y-S«[ «X «TpT?3
- Y« - Y«\-b *  pYxR«V-XztR 2] " X« R®
= Z-Y«\ - BXU T U UK «[U-St - Y £ [ «
t  UWYxN«ZAV pbxZpYzY puT-Y-[ O-Y~[«
HT£R-T£RzY ®Y-T-h O®T-Z ~-V=ab -2Z
]l 2] X« aU- M~ te-VY «k Y b g B« U fu-Te TY«\] <
£+ AaY¥Y=aUph-Y ®Y-T-h 2ZxU X _«[ «t

.2 Z+xS«[ «X2TzxY |

+° A=aY=Uph-Y ®T«] «] ®RT«Z-Y«\ xZ W
MY «hpY k ®tpur«v =—ZpuS«Up¥«f- ¥ " =
OuT-YzxUxr £° X« _®_«] 2Z+xU X 7-

.2 Z2S«[ « X pYx_®_ «] 27Z+Z [-Y=av HS

HS«[ « R«pY | ®X«|[ Z«t°h U«KITYIRY
~Z-Y«\£Z-T2Y [ «R«pY [ pbxZ«[ «T

&] U X [®f pv«”™ puS3 XuT«d«Z pY«™ V
®T«Z-Y«\ xZ W-]-Z puT e X pup[®Upg b
HS X HUS3X=-T-V US«i pY«[ £ pYzx\-U-"'
HT«XuWelY =-Z-Y«\puTxt - Y«_«V [ =ad-T
-] «Y .22+ S« «X ®b ThY UTTC- TY—V] pY -
HbxZpYxY ®X«[ ] "R -XtR uS«\ -=_-1

H-YX%t'R - Y- X«rPpuT=-f«V =] R pS«nr3  tY
«BX A ®b-b«Y T°T-v HUS«[«X £T=-2Z T

®T«Z-Y«\ £Z W«] -Z puT e X pu[®Upug b

~Z-YERZAuUY [ -Y« U2V uT R®_ - h«
S U=Upv-Y puS3 X«k®U«p =T2Y -Y«  R®_
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MY« e« _«bpY«[ ®Y-T-h pnuS3X-aT-V pS«i
+°  MNxb®U«o« T pTxRxY | £Z+xS«[ «X uT
- Y« TR®_- h«] +° N«t®U«o pT \=-U-~
« _«bpY«[ U=V £ [ U X [®f pv«e™
MS«t UY«fU-""t-Y =Z«Y°h U uT-VY«]
HS«U=f-¢cT«)\ - _«V «_«bpY«] ®T-2Z

.2 Z+xS«[ « X PT«XpTx -V-_ =TO®

HT«X- Y« U=f-2pl -Y «_puY-[«Y -"+Typ
HY: X« =aT®U«vV «N«Z T HYEXHuS«XxRO®UY
HT-Y-aPu¥-®b «bll«¥Z ~ T°T=v uT T-] pTx«
HT e X p_«T-[-UpX HS3 X ve®Vur «n
L2 Zx[ «Ta_ pS3X - YaeX T

3851Cr-Cl2070 U« VuT«T 7 e X Y =Z-Y«)
T 2% AT P8~ _®V«T ] «[ uY&71Q2009\ ® U

®U- [«hU [ --YV<RutV'«t] 2Kk -U«®_ - _23:00] W R
| HTx2 - Y«\ -R MY «e X - [U«Z ]
HS«Y-U-Y«X«U=-R-\ pe®Upepb pcpuT3Vv
HTE X Y« [uUS Y« ®M«[ pT«eX =7 F«le R« t-
-Y«\ =" T RuVdt-Rp8«U-Y pT " T«W R p

«TUT3Y =-Y« ®"«[-U X U epub pT«b’
[ Y«T-[-Y=Y pl®U. Z3]XuWetX QU bud_"@u
HMS«[ « X2 RV T -Y=Y = Y-T  "«T-]-
T ] pV«t OuT R®] «f -] XY T ] YMV¥L |

HT-Y«V-X " uT R®[ -] OpuT [ S\ pTe«
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HTx 2] X T puT "« @ kpVWEY puIx~ XA
-f«’ F]UVeK UN« « TpYzxzU«xe«X pnr3y
T VuS&TPRVUYUK pT V«Veb 7 [ _=U«F
] R dN\«2009 |Ri«lB- [ S3 X- T«] HT [ «U X
HS«[ « X =Z-kMVYMc«tbU«[Y« JTARDW«\ —_®\
- X« R®] - Y« T Mub«’ -Z-Y«\ =aZuY«U X

L2 ZEYSfpY-qev [T 4% |

- Y« " Mpb«™ " O®T«Z-Y«\ +Z W-]-2Z ] @
HT=-f «V - Y« =Z t «] O- Y=-S«[«X =U X
MHT [ «Z ®U-&XVaZ«h-USKYEZYt @]S«uU&EX
U= XpT-Y  _®V«T ] «[ puY«k [ HS«Y~
HS« X« R®[ HT X«i pYzY T°/Nr ®X«Y«__«b
- Y« XaeMN« _ «@alZp YIS « Xa'Y «N «wdDuW«[][ @ U-S
«t°h U U-Y=a_«V pT X«M«[ «R ®t U
+° ] =R U\ HT R®[ «f -] - Y« XtY
] R U\ MHTEX2ZP LT ZR®PP V- pudb [ pS=
C UY:Y TX«X*Y pT-Y+UxA £  uT R®[ -

HT-YxzUxEA + " uT-X+tR -WtR«S R uT ~.
T U«ke«X pPS«_-—[«R [- YOYYF[-RAYUX\ pT+ @
+°  _®V«T O-Y=-S«[«X-U R -Y« ®U- Y «X
- Y« NMN«¥Y 7 _®V«T uT [ W'Y uT«_}
-Y«\ = _-Rth pPS«Y-W X -[®V«T pAKHXX)
HS«[ «X nuS ]  U«dpT«[ T UxR ppS«e
T U= XUT-Y uS«T=-f«V uT-] HS« ®vpk«?

HYEXUYE2R Opb«V =Z- %<\ AKIWU«B« =] (
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HT-f«V =Z-Y«\-R«h pT-0-T £ ®_-"T-
OuT _ £V -Y«R«Y c«Y uT-c¢c”  X-U 7~ Y-
HYEX«M Y« pT«X - "N«]  PFqupnVE Xt R® X
£ - Y-T  "M"«T-[-2Y ®X«_®V«T ]«[p
"= Y-T O R«\ puS«[ T-] HT-f «V - Y,
HT-f «VxY pubxZ «gpupY«V =+ [k Y T« gQuy
MHbtZ«guY«V 7 =] Y-T OpT [ Rzth puT-
LT«X-[ O-Ya[ A3Y pT«TpTz\ pT-Y Y-
HT=f «V pS«  ®vpR«”N =] Y-T "O--YR [ Ze
-Y«\ = «T " U«ke«X V2V +° =] Y-T uT
HYEWS XpuT«?r V2V pb+xZ«[ «T O-Y-aS«][
®T " UxR ub3® ' “U«e«X*Y pT [~ _EXzY

S U«dp T« =T V. uT [ «XpY«] HT A =U-~
[ Y-T UuS«[ «Xunrs’ «f-1-Y« T-R Y
HY[ UzxY S \ =-Y« ' X« _pp«YyR«N R«
HS«Y=[ Y-T U-YuT-] HT=f «VY uT:
HT-f «V PSS« ® PR« [ Y-T pub®T«Z
-YarN« ® «R OpS«[ «X-UxtR U« dla¥ JpuSc«
-[ Y-T O-Y=[ Z T puS«X«[«X 2ZxU X
pT «V O] T-Y pT«R«Y c«Y «X«R=ZzY

O _®V«T J«[uT«R [ W \ - Ux«] HT«\
- Y« Taf«V pr3Y -Y«l xf-_ «X«RAZ%)
[ «YI--T =Y O- Y= Z T PS«X«[«X 2ZxU
O U-Y=Z-Y«\ 2T V =] Y-T -Y«  "M«t®
+°=T2Y O-Y«  ~® pR«” uMT ~3°2Rz+V

I+
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O®RN=-ZVT-Y¥«\1 2t ®U«o =] Y-T pT«X |
HS3X-Y3b -Y« ' " ® pR«™ [ Y-T "N«
S U-YuT-] HT=-f «V HnuS« ® PR« =] Y-
OUT RTANT 2 XBE40Y+Y pA+T pY+T«] «U”
MT«[ uT-T pYzx~nzs’ MT "«t ®U«o ] %[ -
LT«o-T £ °® - T-Y HS®X-Y3b -Y« ~ G
Y- &x®ET «wEZ-YU-YUT- ] HT-f «V PdS« ®°
+  uT- XxR2Y O-Z-Y«\-W ° - Y- R«V- XztF
]« [ pY«k [T YWY« YO YeWceYaRT WYX\ pSc
] IRT U« S+\ HT«U X =f-T«Y - Y«Wc?
MT R®[ -V-nr XY -Y=SY -T2Y -Y=SY
HS«Ya[ -] -Y=Y ] R U\ - Y« «T pYs
T ®VYV«TuT«R | HS«[ «X T UxR pS«e]
- Y« MN«t ®U«0 PS«[«X=aU X U= XpT-Y

_®V«T " J«[uUY«R [ Opub«"zxT puTxZzx =
HS3 XYX¥3Db ® pR«A” O- YaX«M«X«R=Z - T
S U-YUuT-] HT=f «V pPS« ® PR« =~ ®V«]

- N« MHT« WHS3 X°] pMS3 X T MN«f =t - U

- Y« T RTAUWRT ] «[ pY«k [ POX« X«rpY
] « [ pT«k [ HS«[ «X - Y« @ QR4 Z-"Yk\- @]

HS3 X-Y3b PRk« T -®&WVT £+ ] «[QUY«R [ C
O U-Y=Z-Y«\ 2T V puS«[«X =f-X T pT-
uHbs3 MTx - YeZ3° X« f«V pTzx’ - YeZ~|
HT U X=f-T«V pY«ROP «F Yk - Y« ' KaR
- Y« T-[=-W \ £ -Y«_-" punr3Y-Y«c« o VI
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HS«Y=[-1 -Y=Y ]-R+xU«\ -Y« «T pvYs

H_®V«T ] «[UT«RUP« Sk XU VT #J+R]
LT-Y Y-c®Z pT«r=f-X pT+£] puT«Z ~U-
] «[uT«R [ U-YuT-] HT=-f «VzY uT«)

«_PY-[T«Y -2+2TuYe&«[ g X« RUPVOh¥k™ pb+r
«] «\V ABX pSEX\-UBEZ« _pY-[ «Y O WIYHT-]
O-Y=[ "Z T HBWXK[ X« [~ -RB-TEX &V «TR \
HY« " PUT«X -Y« =b-]--RztY- YOUT-R WK« \x

£+ uT-X+R PT-] Hb«V-X+R O-Y=Ar3z' -
T bp\V«T «_pY-[«Y  _®V«T J«[uT«R
STHY TV Tl [ -Ya[«X pT¥Y £ZMNY¥BOX ®TwR
O«f-]1-Z2£T V-] O XzYd[ATkR- Y « \u-YX|
HS3X-Y3b -Y« " ® PR« +°  _®V«T

T UxYpuT- ] HT=-f «V PSS« ®RIR«MNT-0®V«

O-Y=[ AT uTx2Z+£T V 2XzxipuYzY przxT
HS«[ «X *T2Z+ =V T -Y« [ «X pYxXpY
t° [ «X pb«\l T ZzxU X 5pT®b«¥VY «¥Z pf-
-Y«f - X p[ h usP-2" @B+t « R -T«T =] pog
"] RY V -RPY-PZZU-X«VAZEURX" «  «RA
OX« X« "\ aU-A"pHt-Y pT+RHY0 O+t YR« fT
HT-" 2T+[52R:t-@K-bqtuY-TT%xT«Z pS«][ «

S U°V h«] HbxZpuYxtY -Y« U=f-~"pR-Y
N -Vab pS«M"«Y®U«o PT |\ -®&-PRa™ Y- 2t
Hb+ upSYetTY-f « VY O- Y« @ "N«_=k 2V-_ L

TTe T OuT [ Z T puS«X«[«X 2Z+xU X
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HS«™N=U=V-t -] oO®"2Z+_ =V Tl uSI«®bXd
T T°T-av - Y« puY2Y«_«bpXgT FIVUTHYXRkUR
®b-b«Y ~T°T-v puyuT ~3° 2 W o - YA X«
T USf - Mpl - Y pS« X« M3 et X®bSwbl«wWu O U
HS«[ «X V' =U-""1-Y ®X«Y«U«] ®" «|[ +
O-Y-[ «X pYzipYzryY 2Z+xU X ~~-V=ab pS
«[ «™M«U '\ HT-YzxzUxA + 52 ¥« ®b[-bh Y puT-
- Y«Z«f -\ "\ =aU-2"t-Y =Z-Y« "N«t ®Uc«
+72Y -T«XxY«[«R O ®T«T VY pS«[ «
«KX«R=Z\£2W22H0t Wz - Y« HSEXK MY VX
HY£EXPHY+*R pY«” A\ =aU-2put-Y pTxRzY O-
- Y« pYEY«\ -b pbzxZpYzY ®T«Z-] - Y«
- Y« T ® pR«™N O U-Y2Zz+zU X «*>V«® puBR
+ WYX R®[ =Y HT«X- Y« U=f-2pl - Y «

O- Y« ' N«_=k 2V-_ U=V pS«T-f«VzY |
- _°V«yv HS«[ «X 2ZxU X T -T«gkY pT-
®X«[ ] R -XzR pupuS«\ = _ -1 - T°T=v - Y

+ - Y« _pu[ hpT-2~ 2Tx[-R -Y« =]l puY~]-
X« Y« X«R=Z =T VzY - Y« - VY« _ pgUtht «-
HS«M«t ®U«o OpT [ Z pS«[«X pYzx[ «X
T®[«fRY - Y« Uaf-rpl-Y «_pY-[«Y -7
HT-Y=] pY=] -] uMT T-] HY:xT«] U«V
.2 ZxS«[ «X "

O-Y«\xZ \=-U-"" "t-Y -Y« VvVOVUR«™ =}
®T- ] HTBY gk R«™~ Y«T2Y O-Y« "N« _ =k =
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O-Y«\ £Z ~-Vab pS««t®U«o pPT«X- Y«
+  UY2Y-T®U«V PS«T-f « VETY: R3«Y] «2T]- UU -F
T Xhw XOWST pb @ R @bF-b¥%Y] P Y=[T -« T
LT S«] +° " WSkO@uBUYO0 ~{@H4B ¥+ (@B b
O-Y-T-f«V =2Z-Y«\-R«h pT-0-T = ®_
S XOUY«[ -] ®X«YPUT-c’ X+U "~ Y-c®Z -Z-
HYEY-T®U«v 2] U=V pS«R«V-XztR =+ pu-
-Z-Y«\ T V =-Y«  "«t®U«o  _®V«T

"T]SRTW<l! OMFR«V-XtR +  puT-X+R pl
] « [ uT«R | ubs3 o HTx - Y«Z3° X« f o«
HT [ Sz HT«U X=f-T«Y - Ya«We™ - Y«
P HT- YHY A Y - TET] W AW @h T eV
_®V«T J«[uT«R [ HS«Y=a[-] -Y=Y ]
HT«X U«e«X - _pYzxY —  _®V«T ] «[ puTx
LT-f «V-[ -Y-aRAXUYXXRRZ +>ATYXERETV ~ -
LY+i pY2Y T°A pTXABXIL AOYYRY® +X AT
®T«Z - Y«\ xZ U] ] "R U\ O- Y[ «X
O- Yo [ « XUT+"-Z+_ WY YZ2uTT +1 T 4 RWHIWY =
“Y«\£Z-U"V pS«”r-W3R2_ -Axc3V -U".
PN WS« T V 1+~ uTzx - Y«_pr«Y -
®Z U«[2 THVRTU«Q X+ ®&U«|0o Z RMNM«\SI] W
+° S X O-Y=-Y®"=Z "N"-Vab pS«M«t®U«o
-YaYah®M«T =Z-Y«\ 2] X T -Y-_«[ «t
HS«[ «X-U X = _®V«T ] «[YTN«RVN [T 2uV- _
OpuT [ "« - Y«Wc? - Y« - Yo +° ] -R

|+
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+ - Y«_-"~ -"+2T uT V®h £  _®V«T ]
“YaY ] 2R U«\ pYzU«ekXY T WEZY¥XTRY
®X«Y-h®"«T =-Z-Y«\ [ X T O-Y=[ Z u
HT-] HT U«e«X =~ _®V«T " J«[uT«R [ G
=Z "N"-V=ab pS«[«X-U X  _®W«N«b] «[
LT X U ®] uY=[ +°°S™X OuT [ A3y -
] «[pT«R [ O U-Y=a_«V "~ "r"2Z -Y«\ xZ.
“Y«\pSI X UaXpT-Y pb+Z pS«TkXRA®Y«
-] «Y O-Y=[ 2T « =h =T-T V puYziup
®T2 Z+T« =Tz HAN«f -T O-Y=[ Z pupuS«X
-_«[ «R pS«Y ]-R U«\ _®V«T\ UkVy

«] «\ mZ-Y«\ -Zx_ =U«] - X« R®] O-Y-[
+°TST\ U2V + " A«f-T +°aR®[ -U Xpu¢
-R-2Z T ~-V=ab HS«X«n3 " MT=x-RatY -
@]l uV«t — _®V«T ] «[uT«R | O-Y-Y®~"
-Z+xU XpT=-f«V pT«XpuTxt -Y«Z-U PS«[
HS«]2aRuW«tl O _®V«T J]«[uUT«R-[] OuT
pHT S X 7 [ Uzx[  X«R®[ -Y« "ub«’

. x2Z+2S«[ «X "xthpYxZ -
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3orce ’ > x o o », or%
FIE HBAVINY o= e 32349
Cd

-Z t «] HS«i HY«]| +° "\ ®U«o M «] =Y

T U-290- R4JY 42006 R&Z<Y  UNAEA X« R®O[ U~ A -
- Y«Z W R pTzx - Y«_ =M« -Y«ZpYa«_ )
HS«[ «X —Z-Y«\l 2" «T pS« «ZR TY¥k=BU
®Y-T-h uTzx" -W ° Y« _«bpuY«][ -] . xZ

"\ ®U«o pd[«] =Y -Y« R®_-h«] N«
=Z-Y«\ =2  «T PSS« «Z Tz -Y«U=-X«\ U=
- Y« TR®_-h«[ 7 "M"«Y®U«o ~\ ®U«o0o ]

L xZExY2Z- Y\ s

®NF -~ puT e " X pu[®Upg b puS«[ X k -U
+° \®U«o pP[ «] =Y uT e X-Y«R -Y=Typu’
=Z-Y«\+tZ -Y« vOVPpk« A\ ®U«o pd[ «]
H[ «T-Ye X-Y«R O-Y-TpuT e X ®Y-T-h
HS«v®Vvuk«?r V\®U«o pP[«] aY ®T«Z-Y«)
H[ «] =Y O-Y=n3"® =Z-Y«\ ®] puS3 XpuT-f «
7 [ RW-YaXWUNMN«X«R=Z =—Z-Y«\ aXpY«]

T W'Y puTzx - Y«\-R pS«fpuY X puT R®
HT R« V«] £ =aT2Y - Y-Tq@uers- X+ b Y«
2 Z«VMa«WB« «Z pPTzx - Y« _ = «\ He guby
7 X«NM-XzR -Y-aX«"aTOU«@T HZ-lW«R - W

2010 ®U« 2~ ULN@U2009/SCATISE - T
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HS« "« Y®U«0O HPS«[«X=aZ A"-VabuS X - 7;
.2 Z2+2S«[ « X Pl

o 20
v
e

HT2RzY O-VY«Z¥&:>VR®\--hUe[" > YN «YZOU
- Y« FRAY-PRY T°T-v US«[«X +£T2Z+
T ZzU XpT-f«V +£Zpub-Y =Z-Y«\ [ puT

7 N«t ®U«pYxV RREMZZxU-X«b2k[ R A~
HA3Y puS«[ U X ~-Vab «_«bpY«[ Y ®

-R®[ [ «R«MpY [ ®OX«X« plYxXpY £R- Y
- T®U« vV X« XY d = U-X tp W\« Lk-\ Y -
-Z-Y«\ xZ -Y« = _«R U«] VOV UOUR«N

Y «[ « T«TuTx\ pS«Y®g-Vv PS«[ «X pnY:

HT X«pu[ X Kk £22VXa«NYw€ XN « XS « YetXY = :

HT3 X ®T2Z+_ +V pS«[«X pYzx\-U-" t -

®T«Z [pHT-R [ puT«XzY . £Zx[puT-R [ |

= Z-Y«\ US3 XU T Y- KM _«4iZ¥t«] h52 4 1O Y-R[J ¥«ZT
. xZ+xY« [ T2V £ [ U X uT®v«f



